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In the Court of Appeals of the District of Columbia. 


No. 2039. 

Henry W. Thurston, Appellant, 

vs. 

Charles W. McLennan. 


a Supreme Court of the District of Columbia. 

Equity. No. 25763. 

Henry W. Thurston 
vs. 

Francis B. Clark, Charles B. McLelland, Henry F. Woodard 
and Mabel Grace McKay, Executors of the Estate of Nathaniel 
McKay, Deceased. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District of Columbia, 
at the times hereinafter mentioned, the following papers were filed 
and proceedings had in the above entitled cause, to wit: 

1 Bill of Complaint. 

Filed October 18. 1905. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 25763. 

Henry W. Thurston 
vs. 

Francis B. Clark, Charles B. McLelland, Henry F. Wood- 
ward and Mable Grace McKav, Executors of the Estate of Nath- 
aniel McKay, Deceased. 

First. Your complainant respectfully represents to the Court that 
lie is a citizen of the United States, and a resident of Rome, Georgia, 
and brings this suit in his own right, as will hereinafter be made to 
apjieur. 

1—2039a 
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Second. The defendant. Francis B. Clark, is a citizen of the 
United States and a resident of the City and State of New York; 
that the defendant, Charles Ik McLelland, is a citizen of the United 
States and a resident of the City and State of New York, and both 
are sued in their own right, and that the defendants, Henry F. 
Woodward and Mahle (Irace McKav, are citizen of the United States 
and residents of the District of Columbia. That the two last named 
defendants are sued as the Kxecutors of the estate of Nathaniel Mc¬ 
Kay, deceased. 

Third. That heretofore, to wit, about the first day of January 
A. D. 1899, one Nathaniel McKay, now deceased, was in- 
*2 debted to your complainant in the sum of $45,711.09, which 
he. the said McKay, during his lifetime collected from an 
award made to your complainant by one Alfred Noble, who was se¬ 
lected by the (lovcrnments of the 1 l nited States and the Republic of 
Santo Domingo to ascertain the damage which your complainant 
had suffered by reason of the confiscation by thi* latter (lovernment 
of the property rights of your complainant in a certain bridge which 
spanned the Ozama River, at the city of San Domingo, in the Re¬ 
public aforesaid. 

Fourth. That the said McKay, acting as the attorney for v«»ur 
complainant, collected through the good offices of the United States, 
as a result of the said award to your complainant the sum of ninety- 
one thousand, four hundred and twenty-three dollars and thirty- 
nine cents ($91,423.39) that the said McKay, during the years 1901 
and 1902, paid to your complainant on account of his portion of the 
said award the sum of four thousand and five hundred dollars 
($4,500.) : and thereafter remained a balance due your complain¬ 
ant of fortv-one thousand two hundred and eleven dollars and sixtv 
« • 

nine cents ($41,211.09), and no part of the said balance was paid 
vour complainant bv the said McKav or bv anv one in his behalf, 
and by the terms of the contract of Attorneyship between the said 
McKay ami vour complainant, the said McKay was to receive fifty 
per cent of the amount of any moneys that la* receive*l from the 
said bridge as compensation as attorney for your complainant, and 
the other fifty per rent, was to he paid by the said McKay to your 
complainant. 

Fifth. And your complainant further states that, to wit, 
3 on or about the Kith day of May. A. D. 1903, at the instance 
and at the request of the defendant, Francis B. Clark, your 
complainant assigned his said claim against the estate of the said 
Nathaniel McKay, deceased, to the said Clark, and by said paper as¬ 
signment conferred upon the said Francis 1>. Clark a power of at¬ 
torney to collect from the executors of the said estate the amount of 
money so as aforesaid due by -aid estate to your complainant; and 
so it is that the said Francis B. Clark, acting under tin* said assign¬ 
ment from your complainant, and the said power of attorney afore¬ 
said, did compromise the claim of your complainant against said 
estate, and agreed to receive in full satisfaction thereof the sum of 
twelve thousand five hundred dollars ($12,500.), and that on ac¬ 
count of said compromise agreement there was paid to the said 
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Francis B. Clark by the said defendant executors aforesaid, the sum 
of two thousand dollars (*$2,000.) in cash, and there was also caused 
to he assigned to the said defendant Clark a certain mortgage owned 
bv the estate of the said Nathaniel McKay, deceased, and which con¬ 
stituted a lien upon the property of your complainant located at 
Saddle River, in the state of New Jersey; and the balance of said 
amount of money so as aforesaid agreed to be accepted as a compro¬ 
mise by the said Clark of the claim of your complainant against the 
estate of the said Nathaniel McKay, deceased, to wit. the sum of 
$7350.00, remains due and payable by the estate of Nathaniel Mc¬ 
Kay, deceased, to the said Clark as the agent and attorney of your 
complainant. 

4 Sixth. i\nd your complainant further states that the said 
Francis B. Clark gave to your complainant no valid con¬ 
sideration for the transfer and assignment of the complainant’s 
aforesaid claim against Nathaniel McKay, deceased: but agreed, in 
view of complainant’s ill health, to take up said claim and present 
th e same to the executors for and in behalf of vour complainant and 
as his agent: and to that end the said Francis B. Clark prevailed 
upon your complainant to execute and deliver to him the assign¬ 
ment and {tower of attorney hereinbefore referred to. 

That since the receipt bv the said defendant Clark of the sum of 
two thousand dollars ($2,000) from the defendant executors, and 
also the receipt by the said Clark of the assignment of mortgage 
hereinbefore mentioned, your complainant has requested and de¬ 
manded of the said defendant Francis B. Clark that he transfer and 
assign said mortgage to vour complainant, and also pay over to your 
complainant two thousand dollars ($2,000) heretofore paid him bv 
the defendant executors: but so it is. that the said defendant. Francis 
B. Clark, has refused and declined to pay over said money, and 
manifests his intention to continue not to do so: and also manifests 
his intention to convert to his own use the balance of the amount of 
the compromise, provided he is not restrained and enjoined from so 
doing by this Court. 

Seventh. Your complainant further states that after the said 
Clark entered into the said compromise agreement with the defend¬ 
ants executors, without notice to your complainant and in 

5 opposition to his rights, assigned, or attempted to assign, the 
claim of your complainant against the estate of the said 

Nathaniel McKay, deceased, to the defendant Charles B. MeLelland, 
but vour complainant charges upon information and belief that the 
said assignment was a sham instrument intended for the purpose of 
earn ing out fraudulent schemes and purposes of the defendant Clark 
in defrauding vour complainant in the collection of his just de¬ 
mand arising out of the claim aforesaid against the said McKay de¬ 
ceased. 

Your complainant further states that he has no knowledge nor 
anv means of ascertaining what the expenses were incident to the 
nro<eeution of the claim of vour complainant, by the defendant 
Francis B Clark, against the executors of the estate of Nathaniel 
McKav. deceased Nor has vour complainant any personal knowl- 
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edge of the details of the compromise that was entered into by the 
said Clark with the said executors and your complainant prays that 
the said Francis B. Clark may he required to discover oath being 
waived in answer to hill, all t|ie facts and details of and concerning 
the matters hereinbefore charged and set out in relation to the said 
transaction. 

Eighth. Your complainant further states upon information and 
belief, that the said defendant executors have not paid the balance 
of the said compromise, to wit, the sum of $7,410 to the said Francis 
B. Clark or to his alleged assignee, and your complainant prays, that 
pending this suit the said executors may be restrained and enjoined 
from paying over to the said Clark, or to Ins alleged assignee, 

6 defendant Charles B. McT.elland, or to any other person the 
whole or any part of the balance of the money, now acknowl¬ 
edged to be due, or supposed to be due, to the said defendant Clark 
from said estate. Your complainant believes and therefore avers 
that if the said sum of $7,410 nr any part thereof, now due by the 
defendant executors on account of the said compromise, he paid 
to the said defendants Clark or McLelland or either of them or their 
assigns or agents, that your complainant will he greatly injured as 
your complainant believes and therefore avers that in that event 
that he would not receive the said sum of $7,410. or any part thereof, 
out that the said sum would be appropriated bv the said Clark to 
his own use. 

Ninth. Your complainant further charges upon information and 
belief that the aforesaid mentioned assignment of the defendant 
Clark to the defendant McT.elland was fraudulent and intended for 
the purpose of defrauding your complainant and preventing him 
from securing his rights in the premises, and in that hchalf your 
complainant asks for discovery from the said Clark and McLelland. 

Tenth. Your complainant further charges that the amount, of 
money now in the hands of said executors is, in fact, for the most 
part, property and money of vour complainant and that the said de¬ 
fendant Clark was without right to transfer, or attempt to transfer 
the said claim. And your complainant prays that the said Clark 
may be required to discover. (Oath being waived in this particular), 
the amount of money received by him. if any. from the said de¬ 
fendant McT.elland. as a result of the alleged assignment 

7 by the said Clark to the said McLelland, as aforesaid. 

The premises being considered, your complainant prays 
as follows: 

1. That process of suhpeena may issue requiring the defendants 
Francis B. Clark. Charles B. McT.elland, Henry F. Woodward and 
Mable Orace McKay and each of them, to appear before this honor¬ 
able court and answer the exigencies of this hill. 

2. That a decree may be passed hv this court declaring the funds 
in the hands of the defendant executors to he that of your complain¬ 
ant, and that they be required to pay same over to your complainant, 

3. That, the supposed instrument of assignment and transfer of 
the said defendant, Francis R Clark, to the defendant Charles B. 
McLelland may be decreed to be null and void and without force. 
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4. That an order may lie pas>cd by this court requiring the de¬ 
fendant Francis B. Clark to deliver to your complainant, the as¬ 
signment of mortgage which was transferred to him by the defend¬ 
ants Henry F. Woodward and Mable Grace McKay, and that if the 
same has been recorded that the said defendant Clark, be required 
to re-convey said property to your complainant. 

5. Tliat the said Francis B. Clark may lie required to account to 
your complainant for tin* moneys bv him received, or that may here¬ 
after be received, from the said estate of the said Nathaniel McKay, 
deceased. 

b. That, pending this suit a temporary restraining order 
H may be issued enjoining and restraining the defendants, 
Henry F. Woodward and Mable Grace McKay, executors of 
the estate of Nathaniel McKay, deceased, from paying over the bal¬ 
ance of the debt d ow admitted to be due and owing from the estate of 
the said Nathaniel McKay, deceased, to the said Francis B. Clark 
as attorney for your complainant or his assignee of the said debt, or 
to any other person other than your complainant, and that a decree 
may lie made that the said executors may Ik* permanently restrained 
and enjoined from disposing of the said funds except in accordance 
with the order of this court. 

And for such other and further relief as to the court shall seem 
neeessarv in the premises. 

HENRY W. THURSTON, 

Com pin in ant. 

CHARLES F. HIGGS. 

Solicitor for Complainant. 

Henry W. Thurston, being PiM duly sworn, on oath deposes and 
says that he has read over the foregoing bill of complaint by him 
subscribed and knows tin* contents thereof; that the matters and 
facts therein stated upon his personal knowledge are true, and those 
stated upon information and belief he believes to be true. 

HENRY W. THURSTON, 

Complainant. 

State or Georoia, 

Count a of Floyd, 

0 Personally appeared before me. Henry W. Thurston, who 

is |iersnnnlly well known to me as the person who executed the 
foregoing hill of complaint, and swore and subscribed to the same 
in my presence, this lb day of October A. D. 1905. 

[seal. ] D. W. SIMMONS, 

Clerk Superior Court, Floyd Co., Ga. 
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An*nrr of ('horbx II . MrLetlun. 

Filed April 22, 15)07. 

In the Supreme Court of the. District of Columbia. 

Equity. No. 25703. 

Henry \V. Tih rston, Complainant, 

against 

Fhancis 1C Clark and Others, Defendant*. 

The Separate Answer of the Defendant, Charles \V. McKcllan, erro¬ 
neously Denominated Charles 1C MeLellan. to the Bill of Com¬ 
plaint in the Above Entitled Cause. 

The said defendant, saving and reserving to himself all and all 
manner of honetit of exeeption that can or may he taken to the 
many errors, uncertainties and imperfections in the said hill con¬ 
tained. nevertheless for answer thereunto, or unto so much and such 
parts thereof as he is advised it is material and necessary for him to 
answer, answering says: 

1. lie has no knowledge nor information, otherwise than 

10 such as is derived from the first paragraph of the said hill, 
that the* complainant i- a resident of Koine, tieorgia. hut, on 

the contrary avers the fact to he*, that, as la* is informed and Udievcs, 
the said complainant is a resident of Belleville, in the State of NYw 
Jersey. Ih* admits that the complainant is a citizen of the* l nited 
State's and that lie- brings this -nit in his own right. 

2. He admits the allegations of the second paragraph to he true. 

.‘C 4. lie* has no knowledge of the* matte*rs and things set forth 
in the third and fourth paragraphs of the* saiel bill and he* e*alIs for 
strict proof of each and eve»rv of the* said allegations if material to 
his interests. 

5. He admits that, on or about the* 10th elav of Mav 1003, the 
complainant maele the assignment, in the fifth paragraph e>f the saiel 
bill alleged, anel he denies each anel every e>the*r allegation of the 
saiel paragraph concerning the compromise of the* certain claim 
therein mentioned, except he avers that the* defendant, Clark, diel 
compromise the saiel claim and agree to receive in full satisfaction 
threof. from the estate of the certain Nathaniel McKay, in the saiel 
paragraph mentioned, and also of a claim against the said estate for 
three thousand dollar** ($3,000) in the own right erf him, the* said 
Clark, for the sum of $12,500. He has no personal knowledge as 
to the payment to the saiel Clark on account of the compromise of 
the sum erf $2,000, e»r as to the assignment of the mortgage in saiel 
paragraph mentioned, but he* avers the fact te» he that, as he is 
informed and believes, the* executors erf the* saiel e*state* paid 

11 the sum of $2,000 to the attorneys erf the said Clark anel 
that the said amount was retained by the* saiel attorneys as 

counsel fees in the matter; and, further, that the saiel estate was 




authorized to deduct the sum of $3,090, as the amount of a certain 
mortgage and interest due the said estate from the complainant; and 
he denies each and every allegation of the said paragraph contained 
as to the balance of the money agreed to be accepted in compromise 
by the said Clark, and he avers the fact to be that the balance of the 
said money agreed to be accepted by the said Clark, to-wit, the sum 
of $7,410, is due and payable by the said estate to himself, as assignee 
of the said Clark. 


0. On information and belief, he denies the allegations, and each 
of them, in the lirst sentence or clause of the sixth paragraph of 
the said bill contained; and he has no personal knowledge nor in¬ 
formation as to the allegations in the second sentence or clause of 


the said paragraph contained, except he avers the fact to be that 
the defendant, Clark, has assigned and transferred to him the bal¬ 


ance of the amount of the compromise therein mentioned for a good 
and valuable consideration by him in hand paid to the said Clark, 
and without any knowledge, notice, intimation or suspicion of any 
defect of title or want of right in the said Clark in and to the said 


balance. 


7. lie denies each and every allegation in the first sentence or 
clause of the seventh paragraph of the said bill contained, and he 
has no knowledge nor information respecting the other matters and 
things in the said paragraph mentioned. And further an- 
1*2 swering the said paragraph, he repeats that the assignment 
of the defendant Clark to him, in the said paragraph men¬ 
tioned, was made to him for a good and valuable consideration paid 
by him to the said Clark, without any knowledge, notice, intimation, 
or suspicion of any defect of title or want of right in the said Clark 
to make the same. And he avers the fact to be that, in respect of 
the assignment of the said claim to him he stood, and now stands, 
in the position of a third person, receiving, and having received, the 
said assignment for value, and without notice of any equity, right, 
or claim of what kind soever of the complainant in respect thereof. 

S. lie admits that, as alleged in the eighth paragraph of the said 
bill, the defendants, executors of the said Nathaniel McKay, have not 
paid the balance of the compromise aforesaid, to-wit, the sum of 
$7,410, to the defendant Clark or to him, this defendant, and he is 
advised that the remaining allegations of the said paragraph are not 
necessary to be answered by him. 

9. lie denies each and every allegation of the 9th paragraph of 
the said bill, and he again avers the fact to be that, in good faith and 
without any knowledge, notice, intimation or suspicion, of any defect 
of title, or want of right in the defendant Clark in the premises, and 
without any knowledge, notice, intimation or suspicion of any right 
or claim of right or interest, real or pretended, therein bv the com¬ 
plainant, or by any other person whomsoever, and without any 
knowledge, notice intimation, or suspicion of any fraudulent 
intent on the part of the defendant Clark, he accepted 
and received the said assignment, and he again asserts his 
right to hold the same and all and any benefit pertaining or accruing 
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thereto, and arising therefrom, as a bona fide purchaser for value 
without notice. 

10. He denies each and every allegation of the tenth paragraph 
of the said bill. 

11. And further answering, this defendant says that the com¬ 
plainant has not, in or by his said bill, made or stated such a case 
as does or ought to entitle him to the relief thereby prayed, or to any 
relief in the premises, and he prays the same benefit of this objection 
as though he had formally demurred to the said bill of complaint on 
account thereof. 

And now having fully answered, he prays hence to be dismissed 
with his costs. 

CHARLES W. McLELLAN. 

HENRY E. DAVIS, 

Solicitor for Defendant McLellan. 

County of Clinton, 

State of New York, ss: 

Before me, a Notary Public in and for said County and State, 
personally appeared Charles \Y. McLellan, who. being by me first 
duly sworn, deposes and says that he has read the foregoing answer 
by him subscribed and knows the contents thereof, and that 
14 the matters and tilings therein stated of his own knowledge 
are true and those stated on information and belief he be¬ 
lieves to be true. 

CHARLES W. McLELLAN. 

Subscribed and sworn to before me this — day of April, 1907. 
[notarial seal. ] WILMER II. DUNN, 

Notary Public. 


Replication. 

Filed February 7, 1908. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 27)703. 

Henry \Y. Thurston, Plaintiff, 

vs. 

Francis B. Clark et al., Defendants'. 

Now comes the plaintiff and joins issue upon the answer filed 
herein bv the defendant, Chas. B. McLelland. 

CHARLES F. DIGGS, 

Counsel for Plaintiff. 

I consent to the filing of this replication nunc pro tunc. 

HENRY E. DAVIS, 

Sol'r for McLelland. 
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15 Testimony on Behalf of Complainant . 

Filed February 16, 1909. 

In the Supreme Court of the District of Columbia. 

Equity. No. 25763. 

Henry W. Thurston, Complainant, 

vs. 

Francis B. Clark et al., Defendants. 

Washington, D. C., April 13, 1908—3:30 o’clock p. m. 

Met pursuant to notice at the othce of Charles F. Diggs, Esq., Cen¬ 
tury Building, 412 Fifth Street, N. W., Washington, D. C., to pro¬ 
ceed with the taking of testimony on behalf of the complainant. 
Present on behalf of the complainant, Charles F. Diggs, Esq. 
Present on behalf of the defendant McLellan, Henry E. Davis, 
Esq. 

Whereupon Henry W. Thurston, the complainant, having been 
called to the stand in his own behalf, being first duly sworn, testified 
as follows: 

Bv Mr. Diggs: 

%/ 

Q. Mr. Thurston, please state your full name, age and residence. 
A. Henry W. Thurston, age 57, residence Saddle River, 

16 N. J. 

Q. You are the complainant in the case of Thurston vs. 
Clark, et al., No. 25,763, in the Equity Court of the District of Co¬ 
lumbia, are you not? A. Yes. 

Q. What was your residence in October, 1905, Mr. Thurston? A. 
Rome, Georgia. 

• (J. Nathaniel McKay, late of this city, was your uncle was he not? 
A. He was. 

Q. Did you ever have any business transaction with him in con¬ 
nection with a bridge in San Domingo? A. Yes. 

<J. At the date of Mr. McKay’s death did he owe you any sum on 
account of that transaction? A. He did. 

Q. How much? A. About forty-five thousand,—about that. 

Q. Did you ever have any negotiations with Mr. Francis B. Clark, 
the defendant named in this suit, in relation to the collection of that 
claim against Mr. McKay’s estate? A. T did. 

Q. As a result of that, what if anything did you do with respect to 
the assigning of that claim to Mr. Clark? A. First gave him a 
power of attorney and afterwards made an assignment. 

Q. Are you acquainted with Mr. Clark’s handwriting? A. 
Yes. 

Q. Did you ever see him write? A. Many a time. 

Q. I hand you this paper, which will be marked Complainant’s 

2—2039a 


17 


lu 


HENRY W. THUR8T0N VS..CHARLES \V. MCLENNAN. 


Exhibit No. 1. and ask you to state whether or not the signature at¬ 
tached is Mr. Clark’s? A. Yes. 

Q. Did you receive that from him about the date it purports to 
bear? A. Yes; probably the ninth or tenth. 

Mr. Diggs: We offer that paper in evidence and ask that it be 
marked Complainant’s Exhibit No. 1. 

Mr. Davis: 1 object to it in behalf of the defendant McLellan as 
res inter alios acta, as incompetent against him for any purpose, and 
as respects the issues on his part made as irrelevant and immaterial 
to any of the said issues. This objection I make to the paper as an 
entirety and to each and every paragraph thereof, and statement 
therein. Neither the paper in its entirety nor any paragraph thereof 
or statement therein has any bearing direct or indirect upon the ques¬ 
tion of the good faith of the said defendant in the premises, or the 
question whether the certain assignment of the defendant Clark to 
the said defendant McLellan, which is attacked by the bill of com¬ 
plaint herein was made to the said McLellan for a good and valuable 
consideration paid by him to the said Clark without any knowledge, 
notice, intimation or suspicion of any defect of title, or want 
1«S of right in the said Clark to make the same, or the question 
whether in respect to the said assignment the said McLellan 
stood and now stands in the position of a third person receiving and 
having received the said assignment for value and without notice of 
any equity right or claim of what kind soever of the complainant in 
respect thereof. 

It is agreed lietween Counsel for the complainant and Coun¬ 
sel for the defendant McLellan, that the foregoing objection 
may be deemed to be taken and to apply, without repetition, to 
every interrogatory hereafter propounded to the witness, and to every 
answer given by him having any relation to the transactions or deal¬ 
ings between the witness and the defendant Clark. 


Q. Mr. Thurston, I notice the words “2 cm*, indicating 1 pre¬ 
sume, two enclosures, at the end of this letter. Were there any such 
enclosures in this letter? A. Yes, sir. 

Q. I will hand you this paper, to be marked Complainant’s Ex¬ 
hibit No. 2, and ask you whether or not that is a copy of one of those 
enclosures? A. I know it was, yes, sir. 

Q. Do you know where the original of those papers are? A. I do 
not. They were in the court in Jersey City in the case of the fore¬ 
closure of the mortgage. 

Q. Do you know whether search has been made to Hud them? A. 
It has. 


Q. Has it been successful or not? A. They could not find it so 
far. It is in Mr. Chirk’s handwriting, all of it. 

19 Q. I hand you another paper, which will In* marked Com¬ 

plainant’s Exhibit No. M, and ask you if that was also enclosed 
in that same letter,—that is, a paper similar to that? A. Yes; it is 
a copy of the assignment. 

Q. Do you know where the original of that paper is? A. Mr. 
Clark has it. 

Q. Mr. Clark is in New York is he not? A. Yes. 
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Mr. Diggs: I will offer in evidence the two papers which' I have 
designated as Complainant’s Exhibit No. 2 and No. 3. 

Mr. Davis (to Sir. Diggs:) It is of course understood that my 
objection and the stipulation in regard thereto, extends as well to pa¬ 
pers produced by the witness, as by verbal answers given by him? 

Mr. Diggs: Yes. 

Q. I hand you a paper to be marked Complainant’s Exhibit No. 4, 
and ask you whether or not that is in the handwriting of Mr. Clark, 
and whether or not you received it from him? A. It is in hie hand¬ 
writing and I received it from him. 

Mr. Diggs: I now offer in evidence the paper marked Complain¬ 
ant’s Exhibit No. 4. 

Q. Did you immediately, after receiving that letter marked Ex¬ 
hibit 1, and dated May 7, 1903. copy the assignment and enclosed 
letter, or did you at that time refuse to do so? A. I refused 

20 to make the assignment. 

Q. Upon your refusal to sign the assignment to Mr. Clark 
did you receive a communication from him? A. I did. 

Q. I hand you this paper which will be marked Complainant’s 
Exhibit No. 5, and ask you whether that is the letter you received 
from him? A. It is. 

Q. Is it in his handwriting? A. It is in his handwriting. 

Mr. Diggs: I now offer in evidence the paper which I have desig¬ 
nated Complainant’s Exhibit No. 5. 

Q. What if anything did you do as a result of that letter, that last 
letter which was just shown you? A. Made the assignment and 
returned it to him. 

Q. By that do you mean you kept the assignment sent you in that 
letter May 7th? A. lie sent me regular assignment and I went and 
had it sworn to. 

Q. Here is Exhibit No. 3. A. This is a copy of the assignment. 

Q. Did you at the same time send him this letter dated May 4, 
and marked Exhibit No. 2? A. I copied his and sent it back in my 
handwriting. 

Q. I notice this bears date May 4th,—the assignment bears date 
of May 16th. A. They were both returned to him at the same time 
May 16th. 

21 Q. Were they both rewritten at the same date? A. Same 
date. 

Q. And in fixing those dates did you take the dates from the copies 
he had sent you? A. I did. 

Q. When vou made out those papers, did you notice the difference 
in the dates? A. I did. T remember that distinctly. 

Q. Did you say anything to him about that? A. I did not. I 
simply done as he requested. 

Q. 1 hand you a paper which the Examiner will mark Complain¬ 
ant’s Exhibit No. 6, and a*k you whether that is a letter written you 
bv Mr. Clark? A. Yes. 


12 
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Mr. Diggs: T now offer in evidence the paper marked Complain¬ 
ant’s Exhibit No. 6. 

Q. I now hand yon paper which will he marked Complainant’s 
Exhibit No. 7. and ask you whether that is the letter received by you 
from Mr. Clark? A. It is. 

Mr. Diggs: T offer in evidence paper marked Complainant’s Ex¬ 
hibit No. 7. 

Q. I hand you a paper to he marked Complainant’s Exhibit No. 8, 
and ask you whether you received that from Mr. Clark? A. Yes. 

Q. Is it in his handwriting? A. Yes. 

Mr. Diggs: I offer in evidence paper marked Complain- 
22 ant’s Exhibit No. 8. 

Q. I hand you that letter, to he marked Complainant’s Exhibit 
No. 9, and ask vou if that is a letter received bv vou from Mr. Clark? 
A. It is. 

Q. Is that in his handwriting? A. It is. 

Mr. Diggs: I now offer in evidence paper marked Complainant’s 
Exhibit No. 9. 

Q. I hand you a letter to be marked Complainant’s Exhibit No. 
10. and ask vou if that is a letter vou received from Mr. Clark. A. 
Yes. 

Q. Is that in his handwriting? A. Yes. 

Mr. Diggs: I now offer in evidence paper marked Complainant’s 
Exhibit No. 10. 


Q. I hand you letter to he marked Complainant’s Exhibit No. 11, 
and ask you whether you received that from Mr. Clark? A. I did. 

Q. Is it in his handwriting? A. It is. 

Mr. Diggs: 1 now offer in evidence paper marked Complainant’s 
Exhibit No. 11. 

Q. I hand you a lettter to be marked Complainant’s Exhibit No. 

12, and ask vou whether vou received that from Mr. Clark and 

• # 

whether it is in his handwriting? A. I did, and it is in his hand¬ 
writing. 

28 Mr. Diggs: I offer in evidence paper marked Complainant’s 

Exhibit No. 12. 


Q. I hand you a letter to l>e marked Complainant’s Exhibit No. 18, 
and ask you whether that is a letter you received from Mr. Clark, and 
whether it is in his handwriting? A. I did; and and it is in his 
handwriting. 

Mr. Diggs: 1 offer in evidence paper marked Complainant^ Ex¬ 
hibit No. 13. 


Q. I hand you another letter to be marked Complainant’s Ex¬ 
hibit No. 14. and ask you whether that is in Mr. Clark’s handwriting, 
and whether you received it from him? A. Yes. 
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Mr. Diggs: T offer in evidence paper marked Complainant’s Ex¬ 
hibit No. 14. 

Q. Are you acquainted with Miss Rullowa’s handwriting? A. I 
do not think I do well enough to swear to it. 

Q. Did vou ever receive any letters from her? A. T have.—yes. 
Q. T will hand you that paper, and ask you whether or not you 
received that from her? 

Mr. Davis: Tn addition to the general objection heretofore made, 
T object to (his question, first because the witness has disqualified 
himself to testify to Miss Rullowa’s handwriting, and next because 
the question is leading. 

24 Q. T will ask you if you ever received a letter through the 
mail, purporting to come from Miss Emily M. Rullowa, an 

attorney with offices in New York City? A. Yes. 

Mr. Davis: I offer the same objection, and the further objection 
that the question calls for the conclusion of the witness. 

(). T will ask you whether or not you ever received that from Miss 
Rullowa? A. I did. 

Mr. Davis: T offer the same objection and object further as calling 
for a conclusion ami statement bv the witness that he received the 
letter from Miss Rullowa. it being manifest that the most he can say 
about the letter is that he received it through the mail, if he can say 
that. 

Mr. Diggs: I offer in evidence letter from Miss Rullowa which will 
be marked Complainant’s Exhibit No. 15. 

Q. T will a<k you if you know in what capacity Miss Rullowa ap¬ 
peared in the case of Chirk against "McKay? A. As his attorney. 

Q. Did you and Mr. Clark have a business connection prior to the 
death of your uncle. Mr. McKay? A. Yes. 

Q. What was that. Mr. Thurston? A. Tt was the Thurston Clark 
Hosiery Company. 

Q. Was that a corporation? A. It was a corporation under the 
laws of New Jersey. 

Q. I hand you this paper, to be marked Complainant’s Ex- 

25 hibit No. Iff. and ask you to state what that is? A. That is 
either the original certificate of incorporation, or a copy. Now 

T could not,- 

Q. Of the Thurston Clark Hosiers’ Company? A. Yes. Let me 
see the signatures on the back and l can tell whether it is the original. 

Mr. Davis: I will ask the witness if he made this copy? 

The Witness: 1 did not. I never saw it before that I know of,— 
not that copy. I have seen the original papers. 

Mr. Diggs: 1 will offer in evidence paper marked Complainant’s 
Exhibit No. Iff. 

Q. I hand you a paper to he marked Complainant’s Exhibit No. 
17, and ask you what that is. 

A. Certificate of payment of the stock in the Thurston Clark 
Hosiery Company. 
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Mr. Davis: In addition to tlie* objections heretofore marie, I object 
to the answer of the witness upon tin* obvious ground that the paper 
shown him is not a certificate of any kind having relation to stock, 
hut purports to he a typewritten copy of something certified as a copy, 
by the Secretary of State of the State of Xew Jersey. 

Mr. Dions: I offer in evidence paper to he marked Complain¬ 
ant’s Exhibit No. 17. 

Q. What happened as the result of the incorporation of that 
Hosiery Company, so far as its doing business was concerned? A. 
We went along in business for about a year and I was taken sick and 
went out West, and while 1 was away he reorganized the com- 

26 panv and voted it all to himself and left me out. 

Mr. Davis: In addition to my general objections I object, to the 
answer of the witness a* manifestly stating a matter not within his 
knowledge, and as appearing, by his answer, to have been transacted 
in his absence, and as indicating that the transaction he had was 
through the medium of a writing or writings not produced, the ab¬ 
sence of which is not satisfactorily accounted for, and the foundation 
for secondary evidence has not been laid. 

Q. I hand you this letter, to he marked Complainants Exhibit 

No. 18. and ask vou whether or not that is a letter received bv von 

• » • 

from Mr. Clark and whether it is in his handwriting? A. This is a 
letter received hv me from Mr. Clark and is in his handwriting. 

Mr. Diggs: 1 offer in evidence paper marked Complainant’s Ex¬ 
hibit No. 18. 

Q. I will ask the same (piestion with respect to this letter, to he 
marked Complainant's Exhibit No. IT A. The same answer. 

Mr. Diggs. 1 offer in evidence the paper marked Complainant’s 
Exhibit No. 19. 

Q. I ask you the same question with respect to this paper, to be 
marked Complainant's Exhibit No. 20. A. It is a copy of a letter 
that he sent me. that he claimed lie had sent to Mr. McKay. 

Q. You received that from Mr. Clark? A. Yes, l received 

27 that from Mr. Clark and that is his signature. 

Mr. Dinas: 1 offer in evidence paper marked Complainant’s Ex¬ 
hibit No. 20. 

Q. I hand you this paper to l>c marked Complainant s Exhibit No. 
21, and ask vou whether or not that is the signature of Mr. Clark. A. 
It is. 

Mr. Diggs: I offer in evidence paper marked Complainant’s Ex¬ 
hibit No. 21. 

Q. As a result of the transaction which that paper refers to, what 
if anything did you do with respect to the machinery in the cotton 
mill? A. After running it. in a year or two I sold it to parties in 
Home, < ieorgia. 

Q. You took tin* machinery by virtue of the receipt given? A. 
Yes, sir. 
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Q. In one of those letters of Mr. Clark to you, mention is made of 
the fact that he would accept three thousand dollars for the ma¬ 
chinery, and he knew that you would reimburse him when you were 
able to do so. 1 will ask you what that had reference to. A. After 
I purchased the mill under those conditions, and machinery, he 
made a complaint about his losing so much money and I told him 
that if the business was prosperous, or rather if lie would prove a loss 
in the business, I would reimburse him. That was all there was to 
that. 


(J. Was it contemplated between you that you were to reim- 

28 burse him out of any funds except funds which you were to 
receive as profits from this business? A. No; never thought 

of. 

Q. Did you at any time make mention that you would reimburse 
him out of funds received from that San Domingo bridge? A. No. 
0. Or anv funds to be received from Mr. McKay? A. No. 

* • i 

(J. When was the first time that you and Mr. Clark discussed the 
question of his assisting you to collect your claim against the McKay 
estate on account of the San Domingo Bridge Company? A. In the 
fall of 1902. 

(j. Was that in the conversation? A. Yes. 

(J. What was that conversation? A. He was at my home and the 
matter came up and he offered to take the claim and prosecute it as 
a friendly act towards me, and I told him at the time that I was not 
in a position to make any deal with him as I had a lawyer in Wash¬ 
ington then, that 1 asked him what he would take the claim for and 
push it and he said it should not cost me, no matter what he col¬ 
lected, over ten per cent of the collection. That was the purport of 
our conversation. 

(J. At that time did you have your claim against the McKay 
estate in tin* hands of an attorney? A. Yes. sir; Mr. McMahon, in 
Washington. 

(J. After you gave Mr. Clark that assignment, what if anv- 

29 thing did he do with respect to collecting this claim? A. 
Commenced suit against the executors of the estate of Mr. 

McKay. 

Did that case come on for trial. Mr. Thurston? A. It was 
called for trial. 

(}. What happened then? A. It was settled. 

(}. Were you in the court room when it was called for trial? A. 
1 was. 

Q. Will you state, just as near as you can, what happened in the 
court room when this case* was called? A. The case was called for 
trial and the first thing 1 noticed, the lawyers were in conference 
together, talking together. 

(J. How far were you away? A. I was in the back of the court 


room. 

(J. Could you hear what they were talking about? A. No. 

(j. What happened then? A. The case was adjourned and the 
next day I was told that the case was compromised. 
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Q. w ere you consulted in any manner with respect to the com¬ 
promise? A. Never. 

Q. That was the case in which your claim against the McKay 
estate was being prosecuted by Mr. Clark? A. Yes. 

Q. lie also had a claim for a three thousand dollar note in 
30 the same case? A. lie did. 


Mr. Davis: I object as calling for the contents of a record, the non- 
appearance of which is not accounted for, and no foundation for sec¬ 
ondary evidence has been laid. This is in addition to my general 
objection made in the outset. I desire to have it understood that 
hereafter, that any and every special objection made by me will be 
considered as in addition to the general objections made at the outset. 
Is that satisfactory, Mr. Diggs? 

Mr. Duals: Yes; that is all right. 


Q. When was it you first heard the terms of this compromise and 
from whom? A. I first heard of the terms from Mr. Clark. 

C». W hen was that? A. The evening after the case had been 
called in court. 

Q. W hat did he say to you? A. He told me,- 

Mr. Davis: If this question calls for a statement of any of the 
terms of the statement, I object unless it be made to appear that the 
statement was not in writing, and if it appears to have been in 
writing, I call for the writing or for the usual requisites for the in¬ 
troduction of secondary evidence. 


\. He told me la* had agreed to settle for a certain sum. 

W hat amount did he say? A. Twelve thousand five hundred 
dollars. 

31 Q. Did he say anything to you as to the charge he was to 

make you for the services performed? A. No. 

Q. W hen was the first time after that he mentioned to you any¬ 
thing about the charge which he was to ask you? A. Told me 
there was nothing in it for me. 

Q. Did he say why? A. Didn’t say why, or give any reason 
for it. 

Q. Did he say it was because he complained you owed him some 
monies, or give you any explanation of it? A. He did not. 

Q. Did you talk to him subsequent to that, about it? A. Yes. 

Q. What did he say then? A. The next morning I told him if 
there wasn’t anything in it for me there wasn’t anything in it for 
anybody,—there would be no settlement. 

Q. What did he say to that? A. Finally agreed he would divide 
up with me and give me the mortgage which was on the home, and 
agreed to have it made over to me at once on his return to New York. 

Q. At that time did he give any reason why he intended to keep 
the whole of the amount of the compromise? A. I do not remember 
that he did. 

Q. Did he say anything about your having owed him any money 
on account of the knitting mill corporation? A. No; that was all 
cleared up before. 
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Q. Did he make any claim that you owed him at that 

32 time? A. Not at that time. 

Q. Did he at any time after that? A. In a court in Jersey 
City he did. 

Q You spoke of a mortgage? A. That was a mortgage held by 
Mr. McKay on the home in Saddle River. 

Q. Was that a part of the terms of the settlement? A. Yes; the 
same as the three thousand was with Clark’s. 

Mr. Davis: I object to that as it D purporting to state the contents 
of a writing without proper foundation having been laid. 

Q. Do 1 understand by that, that you mean that the estate was to 
assign that mortgage over to you or Mr. Clark and receive a credit 
for three thousand dollars on the compromise agreement? A. Yes. 

Mr. Davis: Objected to as leading. 

Q. Do you know what became of that mortgage? A. Mr. Clark 
afterwards undertook to foreclose. 

Q. How did he get it? A. He took it from the estate in the 
settlement. 

Q. Where was that foreclosure proceeding brought? A. Jersey 
City. 

Q. What was the name, of that case? A. Thurston and Clark,— 
I do not remember the man's name he signed it to,—Black 
wasn't it? 

33 Q. So that suit was Black against Thurston, wasn’t it? 
A. Black against Thurston. 

Q. I will ask you what the result of that proceeding to foreclose 
the mortgage was. 

Mr. Davis: Objected to as calling for the contents of the record, 
the foundation for secondary evidence respecting which has not 
been laid. 

A. It was decided in my favor. 

Q. By that do you mean that the mortgage was cancelled? A. 
The mortgage was cancelled. 

Q. Outside of the money which you agreed to pay Mr. Clark out 
of any profit you might derive from the mill, did you owe Mr. 
Clark any sum whatever at the time you made him this assignment 
of the McKay claim? A. Not a dollar. 

Q. As a matter of fact did you make profits out of the knitting mill 
machinery sufficient to reimburse Mr. Clark? A. No. 

Q. Did you sign a receipt about the time that this compromise 
agreement was entered into, acknowledging yourself indebted to 
Mr. Clark for some small sums of money which he advanced you 
to attend the hearings in this case? 

Mr. Davis: I object as the receipt appears from the question to 
be in writing, and no foundation has been laid for admission of 
secondary evidence. 

A. Yes. 

3—2039a 
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34 Q. That receipt if it exists, where is it now? A. In Mr. 
Clark’s hands or the hands of his attorney. 

Q. In New York? A. In New York; yes. 

Mr. Davis: This is not sufficient, as a mere statement of the 
witness, that the receipt is in New York. He does not indicate 
that he has any knowledge of that fact, or of the actual whereabouts 
of the receipt, and no notice to produce it has been given, and no 
proper step taken to procure its production or to lay the foundation 
for secondary evidence in the case of its non-production. 

Q. Do you remember when it was you informed Mr. Clark you had 
an interest in this bridge, Mr. Thurston? A. Sometime after Mr. 
McKay died, shortly after his death. No, 1 will recall that. That 
I did at one time after Mr. Clark had been connected with me in 
business; called his attention to some papers in the matter that were 
in my desk. He did not read them or take any particular interest 
or notice of them, so far as 1 remember now. 

Q. That receipt which you just spoke of for money which Mr. 
Clark had advanced to you on account of trips, etc., made in con¬ 
nection with the suit against McKay’s estate, was that acknowledged 
by you before or after Mr. Clark stated to you that there was nothing 
coming to you from the suit? A. After. 

Q. Was it made after he agreed to let you have one-half of the 
case, or before that? A. After we agreed to do it. 

35 Q. Did he say anything to you about having received any 
money from the McKay estate in addition to that mortgage? 

A. No. 

Q. Do you know whether he did receive any money in addition 
to that mortgage? A. I know that he acknowledged that he did, in 
the court in Jersey City. 

(^. What did he say there? A. He received two thousand dollars. 
Q. When you signed this assignment and the letter which ac¬ 
companied it, were you still under that ten |>cr cent agreement with 
Mr. Clark that you mentioned in the other part of your testimony? 
A. I supposed 1 was. 

Q. Did anything influence you to sign that assignment other 
than Mr. Clark’s statements in his letter to the effect that the suit 
could be better transacted that way than by power of attorney? A. 
No; only my circumstances would not allow me to prosecute it 
mvself; that was the thing that inlluenced me. 

Mr. Diggs . Now I offer this exemplified copy of the record in 
the case of the Estate of Nathaniel McKay, in the Probate Court of 
the District of Columbia, which will be marked Complainant’s Ex¬ 
hibit No. *2*2. I also offer in evidence, Complainant’s Exhibit No. 
23, in respect to the same matter. Also Complainant’s Exhibit No. 
24, l>eing transcript of the record in the case of Francis B. 

36 Clark vs. the Executors of the McKay estate, et al. I also 
offer in evidence Complainant’s Exhibit No. 25, Francis l». 

Clark against the Executors of the Estate of Nathaniel McKay, et al. 

Mr. Davis: I object to the exhibits just offered: numbers 22, 
24 and 25 as purporting to be mere copies of docket entries which 
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are, as such, incompetent, irrelevant and immaterial. To No. 23 
as purjiorting to be a copy of a paper the contents of which are in¬ 
competent., irrelevant and immaterial, and the signatures appearing 
thereto and therein not being shown to be in the original, the gen¬ 
uine signatures which they purport to be. 

Mr. Diggs: I hand you this paper, Mr. Thurston and ask you to 
what suit that referred? That imper will be marked Complainant’s 
Exhibit No. 26. 

Mr. Davis: Objected to because the paper speaks for itself. 

A. T do not know what you call it in law. but I should say it 
was a paper prepared by the attorneys. 

Q. No. What suit ha* this paper reference to? A. Suit of Clark 
against the McKay estate. 

Q. Is that the suit in which vour claim was being prosecuted bv 
Mr. Clark? A. Yes. 

Mr. Diggs: I now offer in evidence the paper marked Complain¬ 
ant’s Exhibit No. 26. 

Mr. Davis: T object to it as.being a certificate of a copy of more 
docket entries as aforesaid. 

Mr. Diggs: That is all. Mr. Thurston, unless there is something 
that occurs to you that you may want to add. 

37 The Witness: No. 

HENRY W. THURSTON. 

Cross-examination waived. 

Whereupon, Andrew Switzer, a witness called by and on behalf 
of the complainant, having been first duly sworn, testified as fol¬ 
lows : 


Rv Dr. Diggs: 

Q. What is vour full name and age and address? A. Andrew 
Switzer. 14 years of age, address Brooklyn. N. Y. 

Q. Are von acquainted with the complainant in this case, Mr. 
Henrv W. Thurston? A. I am. 

Q. And the defendant, Francis B. Clark? A. T am. 

Q. How long have you known Mr. Clark? A. Known Mr. Clark 
about since 1897 or 1898. 

Q. Did vou testify in the case of Clark against the McKav estate? 
A. I did. ‘ 

Q. Whereabouts? A. New York City. 

Q. When wa< that? A. That was in November, 1904. 

Q. Did you have occasion to have a conversation with 
38 Mr. Clark about that time, with reference to Mr. Thurston’s 
claim? A. Mr. Clark called me on the ’phone a couple of 
times and wrote me at my office, in regard to giving testimony for 
Mr. Thurston. T never knew it as the Clark case at all. I thought 
Miss Bullowa was simply to take testimony from Washington; did 
not know it was in conjunction with Mr. Clark. 

Mr. Davis: The impression of the witness is objected to. I here 



20 


HENRY \V. THI RSTON VS. CHARLES W. MC LENNAN. 

repeat the original extended objection made in the outset of the 
examination of Mr. Thurston. 

Mr. Diggs: All the testimony goes in, you mean, under the same 
general objection. 

A. (Continuing:) Mr. Clark came to my office, it was either 
two or three days prior to mv giving testimony before Miss Bullowa, 
and of course I went over old affairs with them, about the sadness 
of the mill not paying, and he told me that he felt Mr. Thurston 
was going to get thirty or forty thousand dollars out of the affair 
against the McKay estate, and that he wanted me to come over and 
give my testimony as to what I knew in regard to the papers between 
Mr. McKav and Mr. Thurston. Me told me at the same time he 
felt very sorry for Mr. Thurston, having his hard knocks, and that 
he was doing this work for him for simply pure legal costs; that is 
the conversation he used,—saying that he thought a great deal of 
Mr. Thurston and that he was going to save him all the money and 
legal expenses that he could, by taking it himself. lie also told me 
that Mr. Thurston being down south, of course that is why 
39 he communicated with me, by the way,—but Mr. Thurston 
being down south, Mr. Thurston had given him all the papers 
necessarv wherebv lie could prosecute the case without Mr. Thurston 
having to appear. Those are the terms he used to me. We had 
quite a long conversation,—1 should judge about an hour, and 
maybe an hour and a half, at mv office in Brooklyn, 65 Creen point 
Avenue, Brooklyn. N. Y. Of course 1 had met Mr. Clark at Mr. 
Thurston’s on two or three occlusions, and had not met him then 
until he saw me for I guess two or three years. 

Q. Did Mr. Clark say anything to you at that time with respect 
to his making claim to this fund that Mr. Thurston had? A. No. 
He never spoke to me in regard to any claim he had. The only 
thing I understood from that conversation from him, was that he was 
simply acting as Mr. Thurston’s attorney, and a personal attorney 
and friendly attorney, so to speak. That is the way he put it 
to me. 

Cross-examination waived. 

ANDREW SWITZER. 

It is stipulated by and between Counsel that the Examiner may 
sign the depositions of the foregoing witnesses Thurston and 
Switzer and Henry F. Woodard. 

Whereupon an adjournment was taken subject to notice. 


40 Washington, D. C., June 2bth, 1908—3 o’clock p. m. 

Met pursuant to notice at the office of Charles F. Diggs, Esq., 
Century Building, 41 1 Fifth Street, N. W., Washington. I>. (\, t<> 
proceed with the further taking of testimony on behalf of the com¬ 
plainant. 

Present on behalf of the complaiunt, Charles F. Diggs, Esq. 

Present on behalf of the defendant McLellan, Henry E. Davis, 
Esq. 
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Mr. Dm;<;s: T first want to introduce in evidence a transcript of 
the record in the case of John F. Black vs. Sarah Jane Thurston 
and Henry \V. Thurston and ask that the same be marked “Com¬ 
plainant’s Exhibit No. 27.” 

Note. —Examiner marks same. 

Mr. Davis: t object to the introduction of this record, because 
the same is not certified to according to law, in that it does not ap¬ 
pear that the person purporting to be the Clerk of the Court or 
Chancellor of the State of New Jersey, is the custodian of the records 
of the said Court or of the seal thereof; and that it is not certified 
by the person purporting to be the said Clerk, that the certain 
Mahlon Pitner purporting to be the Chancellor of said State, is, or 
at the time of the pretended making of the said certificate, was, said 
Chancellor; and further because the said so-called record 
41 does not purport to be the record of the cause referred to 
in the Certificate attached thereto, but only certain papers 
pur|H»rting to be of and from such record: and further that the said 
pa pci's are each of them irrelevant and immaterial to any of the 
issues in this cause. 

Mr. Diggs: I now offer in evidence the conclusions of the Chan¬ 
cellor in the same cause, and ask that that be marked “Complain¬ 
ant’s Exhibit No. 28.” 


Note. —Examiner marks same. 

Mr. Davis: And to which I make the same objections. 

Whereupon. IIenry F. Woodard, a witness, produced on behalf 
of the complainant, having been first duly sworn, was examined and 
testified as follows: 

Direct examination. 


Bv Mr. Diggs: 

Q. Please state your full name. A. Henry F. Woodard. 

(J. Mr. Woodard, please state your occupation? A. Lawyer. 

Q. You are one of the executors of the estate of Nathaniel McKav? 
A. Yes. 

(’}. You are acquainted with Henry W. Thurston? A. Yes. 
42 Q. He had a claim, did he not, against the McKay estate? 

A. He claimed that he had a claim. 

Q. Do von know what became of that? 

Mr. Davis: T object to this question, as calling for a matter of 
record. 

A. He assigned it to a man by the name of Clark. 

Mr. Davis: In writing? 

A. In writing. 

Mr. Davis: 1 object to the question and the answer, upon the 
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ground, tlisit the writing should ho ] rod nerd or its absence accounted 
for before testimony sought hv the question is admissible. 

Q. Did you make a search for that assignment? A. That assign¬ 
ment was in the possession of Mis* Bullowa of New York. 

Q. I hand von a paper whirl) is marked “Complainant’s Exhibit 
No. 9,” and ask you whether or not that is a copy of the assignment 
of which you have spoken? 

Mr. Davis: Objected to for the reasons already stated, and also, 
as leading. 

A. This is a copy of the assignment, as furnished the executors by 
the attorneys for Mr. Francis B. Clark. 

Mr. Davis: The answer is objected to as incompetent. 

(J. I will ask you whether or not there was an assignment filed with 
you by Francis B. Clark, assigning his interest in that claim to 
Charles B. McLellan? 

Mr. Davis: Objected ( to as leading, and further as calling 

43 for a conclusion by the fitness, as to the force and effect of a 
paper writing; and also‘in effect, as calling for the contents 

of a pa]ter writing, the original of which is not produced, or the ab¬ 
sence thereof not accounted for. and no proper foundation laid for 
secondary evidence. 

A. Yes. Mr. Francis I>. Clark, after the compromise was had 
between the executors of (he McKay estate and Mr. Clark, received 
from Mr. McLellan a paper assigning all the interest of Clark to him. 

Mr. Davis: The answer is objected to on the grounds already 
stated, and upon the further ground that it does not appear that the 
witness is stating matter of his own knowledge. 

Q. Did you make a search for that assignment. Mr. Woodard? 
A. I did, at the recpiest of Mr. Diggs. 

Q. Did you find it? A. I was not able to find it. 

Q. You spoke of the ease having been compromised, do you recall 
about when that was? A. I could not give you the date. 

Q. What was the nature of that compromise? 

Mr. Davis: I ask whether the compromise was in writing. 

Witness: I think the* compromise that we entered into was done 
orally, with the understanding that it should he reduced to writing 
and submitted to the Probate Court for its final ratification. That 
was done. The records of the Probate Court will show the trans¬ 
action. 

44 Mr. Davis: I require the production of the record, and 
object to any secondary evidence relating to the compromise. 

Witness: The oral agreement was tin* same as was finally ratified 
bv the Probate Court. 

Mr. Davis: I repeat mv objection, and make further objection to 
the question, as leading. 

Witness: The compromise entered into by tin* attorneys in the 
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Clark suit, and the attorneys for the executors, was that we should 
pay $1*2,500,- 

Mr. Davis: The question is, whether the oral agreement was the 
same as the written one? 

Witness: I will answer that Mr. Davis. We were to pay $12,500 
in full settlement. The $12,500 was to he partly in cash and partly 
by liquidation of a mortgage, and the whole agreement was sub¬ 
mitted for final settlement to the Prohate Judge in this District, for 
the ratification of the Court. 

Mr. Davis: I object to this answer upon the ground already stated, 
and insist that as it appears that the compromise was put into 
writing, the writing must he produced. 

(J. What, if anything, did you do, as Executor in furtherance of 
that compromise, after it was ratified by the Court? 

Mr. Davis: Objected to as incompetent, irrelevant and immaterial 

to anv issue in this cause. 

• 

Note. —It is stipulated between counsel for the complainant and 
counsel for the defendant McLellan that this objection may stand, 
to any and all questions hereafter propounded to the witness, 
45 and all answers hereafter made bv him. 


A. The executors paid, as my recollection now serves me, $3,000 
cash out of the $12,500. 

Q. Who was that paid to? A. 1 think it was paid,—The check 
was made out to the attorneys for Mr. Clark. 

Q. What, if anything, was done with respect to the mortgage 
which vou have spoken of? A. The mortgage was turned over to 
M 1>S Bullowa, if I am not in error. 

Q. Who were the parties named in that mortgage? 

Mr. Davis: Objected to on the same grounds as before, and in 
addition, upon the ground that the mortgage is the best evidence, 
and its absence is not accounted for. and no foundation for secondary 
evidence, owing to its absence, has been laid. 


(}. Do you know whether that mortgage is in this jurisdiction or 
not, at this time? A. The last time I knew anything about it it 
was in New York. I don’t know where it is now. 

Q. Who were the parties named in that mortgage? 

Mr. Davis: Objection repeated. 


A. Ilenrv W. Thurston and his wife,—I do not recollect his wife’ 
name now. 

(}. Do you know who was the mortgagee? 

Mr. Davis: Same objection. 


s 


A. Theodore Weidersheim. 

Q. Did you ever have occasion, during the pendency of the 
4t> litigation to discuss with Mr. Clark, as to whether or not he 
claimed this fund as his own, or whether he was acting as 
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attorney or agent for Mr. Thurston? A. I had a talk with Mr. 
(Hark in my office after the contract of compromise had l>een entered 
into, and the matter had been finally ratified by the Probate Court 
and Mr. Clark claimed that $.‘1,000 of the amount was his, on a note 
which Mr. McKay had given, and the balance of the fund he would 
use in Mr. Thurston’s interest. 


Mr. Davis: Objected to as incompetent to bind the defendant Mc- 
Lellan, and as irrelevant and immaterial. 

(J. Did Mr. McLellan, or anyone in his behalf, at any time request 
any information from you. as to the rights of Clark to the funds set 
up in the assignment? 

Mr. Davis: Objected to as incompetent, irrelevant and imma¬ 
terial. 


A. No, sir; we never heard from Mr. McLellan in anywise except 
we may have received the paper of assignment which has been re¬ 
ferred to. 

Q. Do you recall whether you received that as an attorney, or 
through some one else? 

Mr. Davis: Same objection. 

A. Purporting to have come from him. He was a perfect stranger 
to me, I never saw the man. 

Q. Did he ever communicate with you with respect to any matter 
in connection with the matter of the Thurston claim or Clark claim, 
against the estate? 

Mr. Davis: Same objection. 

A. We never had any communication from Mr. McLellan 
47 that I recall except the letter enclosing the paper of assign¬ 
ment. 


Q. Or anyone in his behalf? 

Mr. Davis: Same objection. 

A. No, we never had anything to do with anybody else; never 
heard from anybody else. 

<J. What amount, if you know, i- now due from tin* McKay es¬ 
tate on the account of the Thurston claim? 

Mr. Davis: Objected to as irrelevant and immaterial. 

A. Mr. Diggs, that is a matter of computation. The compromise 
settlement was $12,500. Mv recollection is that we paid $.‘1,000, 
that left $9,500. When we were to have credit for the amount of 
the Weidersheim mortgage. Just what the balance was thereafter, 
that I cannot tell you now without examining the papers. 

Q. Do you recall whether there was anything, except the can¬ 
celing of the mortgage and the $.*1,000? A. That is all 1 know of. 

No cross-examination. 


HENRY F. WOODARD. 
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Mr. Diggs: T close the complainant’s case, with the exception that 
I shall offer a transcript of the records of the Probate Court, and such 
transcripts of the Equity proceedings and of the Common Law pro¬ 
ceedings, between the parties, as I may be advised. 

Mr. Davis: I reserve any dedication until after counsel 

48 shall have offered any such papers or records as he refers to 
and hold myself subject to further notice as to a continuance 

of depositions in the cause. 

\Yhereupon the parties adjourned. 

MARGARET M. MURRAY, 

Examiner in Chancery. 

Subsequently Mr. Diggs announced that he would not offer any 
further records in evidence, and closed the complainant’s case. 

MARGARET M. MURRAY, 

Examiner in Chancery. 

49 Complainant's Exhibit # 1. 


J. M. E. 3. 


19 West 126th St., New York, May 7, 1903. 
Mr. Henry W. Thurston, Rome, Georgia. 


Dear Sir: Investigations in the State Department in Washington 
show that your claim to the moneys collected by your late uncle were 
so collected by him as your attorney, and that your claim against 
his estate tor such moneys is there established. However, the heirs 
and claimants to the estate repudiate the same and threaten to defeat 
it by showing that you were merely the nominal owner. The rec¬ 
ords, however, are conclusive; and, although there will be no diffi¬ 
culty in showing your ownership, much evidence of a personal na¬ 
ture may be excluded if the suits which it will be necessary to bring 
now, can be brought in the name of an outsider. This will also de¬ 
feat any attempt at setting up counterclaims of any kind including 
the note, concerning which Mr. Woodard has communicated with 
you. I have therefore had an assignment of your claim made out 
to me. and think it would be of great advantage to us to have it 
signed and acknowledged at once. Please have it acknowledged by 
a Notary and have the County Clerk’s certificate attached. In refer¬ 


ence to the $1,000 note it appears that there has already been a claim 
put in against the estate for the same by a Joseph M. Stoddard. Do 
you know who he is? You need not worry, therefore, on 
50 account of Woodard’s claim for the same note as it would 
take some time for him to have Stoddard’s claim dismissed 
and a new one in his name instituted. I do not think that he has 
any such intention at present. 

It appears that although your deceased uncle left a large estate, 
it is not in his name. It will be necessary, therefore, to apply to a 
Court of Equity to have all the propertv which was actually his 
4—2039a 
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declarer! to he that of his estate now. I would like to have full 
particulars, therefore, of all that you know about the property. 

Do you know when tiie house in K Street was purchased; who 
paid for it; in whose name it was taken; when it was first trans¬ 
ferred; what consideration, if any, was ever given; and who was 
the real owner? Write fully all that you know about the real own¬ 
ership of this house. Is it mortgaged, and if so, for how much, and 
to whom? 


Will you also let me know all about the Dewey Hotel Company. 
Was it ever really incorporated, and when and where was that done? 
Who were the stockholders and did they ever put any money into 
the Company or pay anything for the stocks or bonds? Do you 
know about your uncle s intentions in having this nominal incoq>o- 
ration, and do you know where information concerning the incor¬ 
poration and its stockholders, could be obtained? Do you know 
that Mr. McKay had a power of attorney from the President, Weider- 
sheirn, and actually controlled the whole business as his individual 
property? Do you know the present lessee, Jones? Write fully 
about when the three houses which compose it were purchased, in 
whose name and with whose funds. What is their value; who 
51 the real owner was; if they are mortgaged now and for how 
much and to whom? 

Is this all of the property that Mr. McKay left in Washington? 
Did he own other stocks and l»onds than those of the Dewev Hotel 
Company and if so, what were they? 

Do you know what the property in Guthrie is and what its value 
is: in whose name it is recorded, and who is the actual owner of it? 

In reference to the claims in which vour uncle had interests it 
would be important to know whether they were merely pending or 
already awarded. Have vou anv knowledge of where information 
regarding them could he obtained? You understand that Mr. Wood¬ 
ard was liis attorney, hut it is impossible to obtain anything from 
him at present. 

Mr. McMahon remembers that Mr. McKay repeatedly said that 
the Bridge belonged to “Henry” and that he would look after 

“Henry.” He savs he will he a witness when vour case comes on 

• • • 

for trial. He suggests also that “Kreidler” who was formerly in 
the State Department and is now European agent to the St. Louis 
Fair, knows thi> and would make a valuable witness for you. He 
spoke of Henry E. Davis, former District Attorney, too, knowing 
all about it. W ho are these persons? Mr. McMahon denied yester¬ 
day that he had any letters in his possession asserting that you 
never gave him anything hut vour account of your claim. He 
read from your letter to him that von had said you received letters 
from your uncle in Atlantic City hut la* said you never gave them to 
him. Perhaps if you write him of the time and place, he may 
recollect. 

5*2 Judge Pci infield permitted information to he taken from 

the records in the State Department. Is there any other 
information he could give us concerning the property, etc.? W ould 
it be advisable for you to write him? 1 think we will have suffi¬ 
cient proof of your right to the moneys collected but am anxious 
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to get all the information possible concerning the property of the 
estate and the various fraudulent schemes .by which it was actually 
kept in possession but nominally transferred to others. 

Very truly vours, FRANCIS B. CLARK. 

Kindly answer the questions in their order. 

2 Enc. 


53 Complainant's Exhibit #2. 

(Copy.) 

(J. M. E. 1.) 

(J. M. E. 25.) 

Rome, Ga., May 4 th, 1903. 

Mr. F. B. Clark. 

Dear Sir: As you doubtless are aware by this time that the estate 
of my late uncle Nathaniel McKay is not likely to be settled for some 
time to come owing to what seems to me to be a disposition on the 
part of those in control of estate to underestimate it, and to conceal 
and hide from the creditors the properties belonging to it and making 
it necessary to fight them in the court. 1 wish to protect you and pro¬ 
pose assigning to you my claim for upwards of $90,000 against said 
estate to cover my indebtedness to you from the Hosiery Co. and 
advances which, with interest, amount to over $20,000, it having 
been my understanding that as soon as the San Domingo Bridge 
Award was paid by the Government that I was to pay you, but as 
you know Uncle died before l could effect a settlement with him tor 
the monev collected as mv attornev from the Government under 

t * * 

the Bridge award. 

1 was unable to do so, and now assign the matter over to you. 
You can sue the estate or collect it in any manner you may deem 
best for the protection of your interests. A T ou had talks with l ncle 
Nat on several occasions when he called at your office in New York 
in November 1901, when he told you he was going to settle with me 
at the time he gave you his note for $3,000 and took up the 

54 mortgage which you held on my place at Saddle River. 
I am afraid you will have to fight to recover under the claim, 

but knowing, as I do. that it is perfectly good, the estate represent¬ 
ing in value more than $200,000, and my right to the money 
awarded to me under the Bridge Claim was established in the 
Courts when Pell brought suit in Washington. I do not see how 
you can fail to collect from the estate the full amount with interest, 
the debt mv uncle’s estate owes me for monev collected bv him as mv 
attorney from the Government. 

I will give you — much information as 1 can to enable you to 
prosecute a suit if you bring one and which will be at your cost. 

If you will have an assignment made out by vour lawyer and 
send it to me here I will execute it and return it to you with a feeling 
that I will have done my utmost to protect you as I told you I would 
if you left the matter in mv hands. 
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Thanking von for your patience and assistance and hoping for an 
earlv collection of the money from the estate, I am, 

Yours truly, H. W. T. 

My lawyers say they want to show that the assignment was made 
to me for value, and the larger the amount the better and more con¬ 
vincing it will he that it was made to me on legitimate transactions 
and suggested that you write a letter to me regarding the matter, a 
copy herewith, which will cover tlie case, I think, about that 
55 date. Let me have it soon. We are getting things in shape 
for testimony. 

Yours, F. B. C. 

(J. M. E. 2.) 

Copy of letter of May 4th, 1003 annexed. 


56 Complainant s Exhibit 3. 

Know all men by these presents: 

That I, Henry W. Thurston, residing in Rome. Georgia, for 
value received, have sold* assigned, transferred and set over, unto 
Francis B. Clark, of New York City, all of my claims and rights 
against Nathaniel McKay, deceased, and against his estate, for 
money paid to said McKay as my attorney, through the State De¬ 
partment of the I . S. Government, by the Republic of San Do¬ 
mingo, by reason of the award made to me in the matter of the 
Bridge over the Ozama River. 

To have and to hold the same unto the said Francis B. Clark, his 
executors, administrators and assigns, forever, to and for the use of 
the said Francis B. Clark, hereby constituting and appointing tho 
said Francis B. Clark my true and lawful attorney irrevocable in 
my name, place and stead for the purpose aforesaid, to ask. demand, 
sue for. recover and receive all such sum or sums of money which 
now are due. owing and payable to me from the said estate on ac¬ 
count of the payments to the said Nathaniel McKay, deceased, as 
my attorney, giving and granting unto the said Francis B. Clark 
full power and authority to do and perform all and every act and 
thing whatsoever requisite and necessary, for the purpose of recover¬ 
ing said claim and reducing said demand hereby assigned to his 
possession, and to collect the same as fully to all intents and pur¬ 
poses as T might or could do, if personally present, with full 
57 power of substitution and revocation, hereby ratifying and 
confirming all that the said attorney, shall lawfully do, or 
cause to be done, bv virtue hereof. 

In witness whereof. 1 have hereunto set my hand and seal, this 
16th dav of Mav, 1003. 

(Signed) HENRY W. TTTCRSTON. 

Sealed and delivered in the presence of: 
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;) N Complainant s Exhibit #4. 

New York, Mm / Hth , 1903. 

Mr. IT. \V. Thurston. 

I >kah Sir: I mailed to your address, Rome Hosiery Mills, Rome, 
(teorgia, a paper for you to sign and have acknowledged, same as 
the power of attorney you sent me, and return as soon as possible. 
I now write to your hotel address thinking perhaps you might not 
get it as soon as if I had mailed it there, also to let you know that it 
was mailed and you would inquire about it. I am anxious to get 
all the information possible as the other side will fight hard and we 
must be prepared for them. 

Hoping your business is progressing satisfactorily and that you 
are enjoying good health. I am. 

Very truly yours FRANCIS B. CLARK. 

1 he situation looks much brighter than it did several weeks ago, 
and my lawyers are much encouraged, and say that all they need is 
the proper information. 

F. B. C. 
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J. M. E. 24. 

19 West 120th St., New York. Mat / 14 th , 1903. 
Mr. Hi Miry M. Thurston. Rome. Heorgia. 

Hear Sir: A ours of the 10th iust. just received. I find your 
answers quite full, and hope they will help matters along materially. 

I am disappointed and hurt at vour refusal to sign the assignment 

sent you. It is most important that it be signed at once as my 
Washington lawyers were instructed to go ahead with the case in 
my name as assignee. 

M\ sex era 1 lawyers after going into the case and getting an ink¬ 
ling of how matters stand adxised me it was the on lx* way in which 
to commence the suit and hope for success; that if I acted only as 
your attorney and the suit brought in your name the other side 
would probably win in the end, and with a prospect of my being 
obliged to pay all charges and costs. Woodard and his crowd are 
smart and tricky and could no doubt show that you were impecu¬ 
nious and dependent upon your uncle, and you could not prove it to 
tin* contrary, and your own lawyer friends would help defeat you. 

I have never thought of what T am to get out of it. T took hold 
of it for you and with the intention of helping you and vour family 
and hoped to do something more for you. but since you have put the 
matter in a new light T feel like dropping the whole thing, and Mrs. 

Clark strongly advises it as she has little hope of mv prosecut- 
90 ing the case to a successful termination. What T have already 
done amounts to an outlay of over Twenty five hundred dol¬ 
lars, and the Lord only knows how much more it will be necessary 
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for me to pay out. if I continue 1 tin* ease. before the case is decided. 
Naturally I will look for a return of moneys paid out and lost and 
to Lawyers and all charges and expenses incurred. Roth Mrs. Clark 
and Morton are familiar with tin* situation as I have read to them a 
copy of the assignment and have instructed them as my Executors 
what to do in ease of mv death, and they will live up to my instruc¬ 
tions. Suppose' Woodward should a*k me on the* stand in Court if 
vou had an interest in the claim, or if it was wholly mine, what would 
T say? You ask me to do what your uncle asked Weidersham to do. 
I am willing to give you any paper you want, hut I do not want to 
run any risk and T am sure you do not. 

I have found out that there i* a huge ring in Washington com¬ 
posed of Lawyers and Judges, and that one must he on the inside to 
accomplish anything. They seem to think nothing of robbing you 
of all they can get hold of. I was obliged to employ lawyers here 
in New York to look after the Washington end to see that things go 
along properlv down there, and it looks as though I will have to 
employ at least several more in Washington to give them a chance 
to help the ease at different stages of the game. 

Please let me hear from you at once and definitely so that I may 
know what to do. If you wish to put it in other hands do not hesi¬ 
tate to say so and 1 will turn the ease over to any one whom 


81 you may designate. 

Wry truly yours. 


FRANCIS P>. CLARK. 


P. S.—You say you are sending me a letter you meant to have 
sent McMahon that you have found among your papers. It was not 
enclosed in vours of the 10th and has not been received bv me. 

F. R. C. 
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J. M. E. 22. 

10 West 128th Street, New York, „l/>7 \ st , 1903. 
Mr. H. W. Thurston. 

Dear Sir: Yours of the 27th ult. received and contents carefully 
noted. I sent a copy of same to my Attorney, and who in response 
has returned to me a Power of Attorney made out to me for you to 
sign. T will do the best I can in the matter for you and hope for 
good results. 

Please have Notarial acknowledgment to vour signature, and 
have County Clerk's Certificate of appointment of Notary attached, 
and return to me as soon as possible so that 1 can push the matter 
at once. 

Verv trulv vours 


FRANCIS B. CLARK. 
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J. M. E. *21. 

11) W est 126th Street, New York, M’ch 'i\th, ’0:1. 

Mr. Henrv W. Thurston. 

«. 

Dear Sir. Your letter of the 21st from Home, Georgia, just re¬ 
ceived. I also have a letter from my attorneys saying that they do 
not know Mr. McMahon, hut have called at his office several times 
with a view of seeing him in regard to your claim; That evidently 
no steps have been taken as the records disclose nothing in reference 
to Mr. Thurston's claim; that your interest should he looked after 
at once, and that if our claims an* joined in a petition to the Court 
the large amount would put us in a position to control the matter 
of the col lectors!) ip in all probability. 

I send this to the Central Hotel. Home, Ga. hoping you will re¬ 
ceive it hv first mail tomorrow so that vou mav know the situation 

» i i< 

as it is at present. 

Very truly vours, FRANCIS H. CLARK. 
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J. M. E. 20. 


19 W est 120th Street, New York, March 17 th, 1903. 


Mr. Henry W. Thurston. 

Dear Sir: Your letter from Washington received. 1 am glad 
you have put your claim against the Estate of Mr. McKay in shape 
and hope your lawyer will take hold and push it. 

1 have begun proceedings to collect the note and intend pushing 
matters to a finish and have applied to the Court to he appointed col¬ 
lector for the Estate. 

I would like very much to have vou call on Messrs. Lambert & 

« «. 

Baker No. 410 oth Street, N. W\ W ashington, who are acting for 

me. Thev will tell vou what I am doing and mav be of service to 

you in combining our claims and in that way we will he in a better 

position to file a Bill of Equity and show the court large claims. 

If you are not in W ashington would it not be letter for you to 

write to vour lawyer—who, if 1 remember is Mr. H. R. McMahon— 
%/ • 

and have him confer with Mr. Lambert. 

I have gathered considerable information of bite and find Mr. 
Woodward, who is one of the Executors, represents Mr. McKay’s two 
daughters, Mrs. McKay tin* third and others, and evidently will do 
nothing until compelled to. How he can represent the different in¬ 
terests squarely I do not understand. In some cases those associated 
with him in his office have charge of others and it would 
65 seem as though he is control-ing the heirs, and, perhaps, some 
who have legitimate claims against the Estate as well in the 
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liope of making individual settlements with claimants. By moving 
at once we can no doubt bring the whole matter into Court and have 
the Estate properly administered. 

I will write this letter in duplicate sending one to Washington, 
care the Metropolitan Hotel, and the other to Saddle River so that 
you will he sure to get one of them. 

Please let me know what you do in the matter. If I am not ap¬ 
pointed collector perhaps you may he, but we must act quickly and 
together to accomplish the best results. 

Hoping to hear from you at an early date, I am, 

Verv truly yours. 


FRANCIS B. CLARK. 


hb Complainants Fxiiirit #10 

New York, May 10 t/i, 1903. 

Mr. Henry W. Thurston. 

V 

Hear Sir: Your letter of the Pith with assignment was received 
last evening, and telegram in afternoon. The letters of Mr. McKay’s 
will no doubt be of service. 

Your friend Judge Penfield seems to object to our getting any 
information, and has not replied to letters written by my New York 
lawyers. 1 am afraid he is being influenced by W oodward. I en¬ 
close a copy of letter received from the State Department, in which 
it is stated that you assigned the claim to Mr. McKay on May 7th 
1898. If this is so it knocks our claim, but I can hardly believe it 
was so assigned bv you judging from the positive manner in which 
you told me that the only paper you made and signed was the one 
to Mr. McKay as your attorney to collect the amount of the Bridge 
claim. However, I have sent for a copy of it and will he able to 
judge as to what effect it will have after 1 have seen it. Please let 
me know at your earliest convenience if you ever signed such a paper. 

Verv truly vours, 

FRANCIS B. CLARK. 


t>7 


Complainant’s Kxhiiut #11. 


Mr. II. W. Thurston. 


New York, June '14th, 1903. 


Dear Sir: Yours of the 2’2d at hand and contents noted. My 
lawyers want to know about the original transaction; How much 
money you paid in cash and how much in notes, and when the notes 
were due, and if paid by you or by whom. What Mr. McKay’s cir¬ 
cumstances were at about the time of the bridge sale to you A: in 1891, 
and what caused you to take hold of the bridge matters. To whom 
did you pay the money, and to whose order were the notes made 
payable, and did you pay the notes, or by whom were they paid? 

How much money has McKay paid you when not in his employ, 
and what, if any. records did McKay keep of payments to you and 
to others? 
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What did he pay you when you were in Guthrie, Oklahoma— 
Also when you were in Washington in his employ? We mast know 
all these things. The Woodward party, no doubt, has searched Mr. 
McKay - books and papers and are fully prepared to put their infor¬ 
mation and books and memorandum in evidence, and we must be 
prepared to meet them and know how to answer them. Let us know 
all you can. 

Please answer a* fully as possible. 

I have a letter from Mrs. Thurston, a copy of which I enclose. 
You can judge with what surprise I read its contents. My 
08 lawyers have read it. As it is important that they should 
make no mistake 1 inform them of everything that occurs. 
The assignment is what they will make their fight on. 

Yerv trulv yours, 

FRANCIS B. CLARK. 


09 


Complainant’s Exhibit #1*2. 


New York, July 10 th, 1903. 

Mr. II. W. Thurston. 

Dear Sir: My lawyers want to know about the Original Convey¬ 
ance or Transfer of the Bridge to you; if you ever received it, or 
was it given to Mr. McKay by you, or was it burned at the time your 
house was burned up. Did you ever see it, and what became of it. 
This is important. Try and remember about it. 

1 enclose a Newspaper clipping which will give you a good idea of 
what I am doing in Washington. When the case came up in Court 
it simply dumbfounded the whole crowd, and it was like dropping 
a stone in a hornet’s nest; the lawyers and clients acted so wildly; 
they saw we had gone into the ease deeply and had started the battle 
to win. 

It may be a couple of weeks before anything further is done as 
they are allowed time to answer. 1 will let you know when anything 
of importance occurs. 

Yours truly, 

FRANCIS B. CLARK. 


70 Complainant’s Exhibit 13. 

New York, Jany 23 d , ’04. 

Mr. II. W. Thurston. 

Dear Sir Yours of the 19th with letter to you from Chas. C. 
Kneislv is at hand. 1 have had my Attorney write Mr Kneisly the 
following: 

“Dear Sir: Your letter of Jan’y 0th addressed to Mr. H. W. 
“ Thurston was forwarded by him to Mr. Francis B. Clark, who has 
“ handed it to me as his attorney, with instructions to reply thereto. 

“As Mr. Clark has Mrs. Thurston’s matters in hand, all papers and 
“ information pertaining to them were given over to him in conse- 
5—2039a 
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“ quence of which a plan of action in your interest and protection 
“ could be considered more advantageously through a conference with 
“ Mr. Clark than with Mr. Thurston, and I would suggest therefore 
“ that if you could arrange to come to New York and meet him, it 
“ would inure to vour l>enefit. 

“ Mr. Clark’s ]M>sition is in no wise antagonistic to your interest 
“ or those of your wife. 

“After the just debts of the late Nathaniel McKay shall have been 
“ paid as directed in his will, there will still he a very large estate, 
“ if properly protected, to he divided among his heirs. 

71 “ I would also suggest that from a legal standpoint not 

“ onlv vour wife, hut von as her husband have an interest 
“ in the McKay estate which can not he ignored in any matter either 
“of importance or otherwise. 

“ If von are inclined to act on this suggestion, you should lose no 
“ time in having not only vour wife’s interests hut your own rep- 
“ resented. 

“Any information you send prior to your visit may prove of im- 
“ portance should any unlawful disposition of the assets of the estate 
“ l»e attempted. 

“Yours verv trulv, 

“(Signed) EMILIE M. BULLOWA.” 

It would seem to me that Mr. Kneisly would be doing the proj>er 
thing to protect his and his wife’s interests hv adopting the sngges 

tions of mv attornev—and no doubt would hasten a settlement of 

* • 

the estate, and he more satisfactory all around. 

If you have his first letter and think there is anything in it worth 
considering please send it to me. 

Hoping this will find you all well and with regards to Mi’s. Thurs¬ 
ton and wishes for a happy and prosperous New Year, I am. Truly 
vour?, 

FRANCIS B. CLARK. 


72 Complainant’s Exhibit 14. 

New York, March 7/04. 

Mr. Ilenrv \Y. Thurston. 

Dear Sir: Our Washington affairs are dragging along. My At¬ 
torney here asked me to see Mr. Cringle and talk with him about the 
Bridge, the transfer to von of it and the agreement you made with 
Mr. McKay to pay him ( 1 /L*) one half of anv profits derived from 
sale of the bridge. 

I saw Mr. Pringle on Saturday long enough to ask him about the 
papers. He seems to have no recollection of you having shown them 
to him. We must strengthen our position on your agreement 
with Mr. McKay to pay him one half of the profits on sale of bridge. 
Bavlies rememl>ers about the agreement, and so do I, but we must 
have a disinterested person’s testimony if possible. You gave me to 
understand that you Inal shown the agreement to Mr. Pringle. Our 
ease is weak on this point. Suppose you write Mr. Pringle and jog 
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his memory, and I will go and s<>e him again after you let me know 
that you have written him. I told him of the assignment your claim 
to me, and that T was trying to help you. 

1 gave my Attorney a memo, of what I had advanced to the Thurs¬ 
ton—C. II. Co. and for stock and the Charity Winter Mortgage and 
showing the payment by the Insurance Co. making a balance of 
something over $17,000—and stated that at the time of formation 
of the Company I was influenced by the fact of you having the 
bridge claim, and that you wanted to establish a business for 

73 your son, and that you wished me to go in until you got 
money enough or from the bridge claim to take up the 

stock etc., with compound interest. 

We have a pretty hard fight as all your papers have been de¬ 
stroyed which had any hearing on the case—If we only had that orig¬ 
inal agreement it would help ever so much. 

The other side has addocked the claim by saying it was properly 
assigned by you to McKay in 1898, ami we will have to show by 
equity proceedings that the alleged assignment was only a power of 
attorney. With that out of the way we will feel more comfortable. 
Let me hear from you soon. 

Yerv trulv vours, 

FRANCIS B. CLARK. 

74 Drpc.xition of Charle* 1L. McLellan. 

Filed January 20, 1909. 

In the Supreme Court of the District of Columbia. 

Equity. No. 25673. 

Henry W. Thurston, Complainant, 

against 

Francis B. Clark and Others, Defendants. 

Bv consent of Counsel for the complainant, and the defendant 
Charles W. McClellan, in the above entitled cause, the deposition of 
the said defendant McLellan was taken before me, M. E. Woardell, 
at the Citv of New York, State of New York, this 7th dav of Jan- 
uarv, A. D. 1909, there being present Charles F. Diggs, Esq., Counsel 
for the Complainant; Henry E. Davis, Esq., Counsel for the said 
defendant, and the said defendant in person. 

Whereupon the said defendant Charles W. McLellan, having 
been by me first duly sworn to testify and speak the truth, the whole 
truth and nothing but the truth in response to such interrogatories 
and cross-interrogatories as should be propounded to him, deposed 
and testified as follows: 

Examination bv Mr. Davis: 

t 

(J. Your name is Charles W. McLellan, and you are one of the 
defendants in this cause? A. Yes, sir. 
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75 Q. Do you know tlio complainant Henry W. Thurston? 
A. I do not. 

Q. Did you ever know him? A. Never. 

Q. Did you ever hear of him? A. Never. 

Q. Do you know vour fellow defendant Francis B. Clark? A. 
Yes. 

Q. How long have you known him? A. Well, a good many 
years. 

Q. And how well? A. Well. T have known his reputation, of 

course, as a verv eminently excellent man. 

• • 

Mr. Diggs: Object to the witness testifying as to the reputation, 
on the ground that it is not in response to the question. 

(Witness continuing:) He had a very high character. 

Q. And how old are you? A. Seventy-two. 

Q. One of the matters in controversy in this cause is a certain 
assignment alleged to have been made to you by Mr. Clark of a 
claim upon the estate* of Nathaniel McKay: Do von remember re¬ 
ceiving that assignment? A. I remember it. 

Q. Will you state the circumstances attending it? A. His son, 
Baylies. came to me. 1 think in May, 1905, saying that bis father 
was in a somewhat straightened way for money and that he had 
this claim against the Nathaniel McKay estate which he 

76 would sell me at somewhat of a discount. T think it was a 
claim of $7,410. and that he would sell it to me for $7,000. 

I told him T would take it and gave him a cheek for $7,000 to the 
order of his father. 

Q. Now when you bought the claim, in what form did Mr. Fran¬ 
cis B. Clark transfer it to you. if you remember? A. It was a claim 
on the estate, recognized by the Court and having had an amount 
paid upon it. 

Q. Well, my question was aimed at ascertaining whether there was 
anv writing which ho presented to you as evidence of your owner¬ 
ship of the claim? A. An assignment of the claim. 

Q. I wish you would look at the paper now shown you, and state 
if you recognize that? (Handing witness paper). A. This is a 
copy of the paper which I myself sent to Washington and bad re¬ 
corded. It was sworn to before this Notary. 

Q. I understand you. that you sent the original to Washington? 
A. Bent the original to Washington and it was duly recorded there 
and the copy returned to me. 

Mr Davis: 1 offer this in evidence and ask that it be marked 
Exhibit McLellan No. 1. 

Paper marked “Exhibit McLellan No. 1” M. E. W. Januarv 7, 
1909. 

Q. The paper just offered in evidence bears date May 19, 1905. 
Upon receipt of that paper did you or not pay the $7,000 that you 
have spoken of? A. T paid the $7,000. 

77 Q. Tn what form? A. The check of Boody, McLellan it 
Co., of which firm I was a member. 

Q. Look at the paper I now show you ami state what it is? 
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(Handing witness check ) A. This is the check I gave to Mr. Clark 
to his order and signed by Boody, McLellan it Co. May 23rd this 
seems to he. 

Q. This appears to ho a check of Boody, McLellan it Co. on the 
Manhattan Company of this Citv, New York, to the order of Francis 
B. Clark? A. That'is right. 

Q. I)o von know the endorsement on the hack “Pay to the order 
of the Mount Morris Bank Francis B. Clark ’? A. I do. 

(J. Whoso handwriting is that? A. That is the handwriting of 
Francis B. Clark. 

Q. To whose account was this check charged? A. It was charged 
to mv personal account. 

« i # # 

Q. And the money represented there was paid against your per¬ 
sonal account? A. Yes, sir. 


Mr Davis: \ offer this check in evidence as Exhibit McLellan 

No. 2. 

Paper marked “Exhibit McLellan No. 2,” M. E. W. January 7, 
1900. 


(}. Now. Mr. McLellan, I will ask you the general question, 
whether at the time you had this transaction with Mr. Clark 
7H and bought this claim, you had any knowledge, surmise, sus¬ 
picion or intimation that anybody besides Mr. Clark was the 
owner of that claim against the Estate of McKay? A. No. 


Cross-examination by Mr. Diuos: 

(}. When did you first meet Mr. Clark? A. A good many years 
ago; I have known him on the street, knew him by reputation before 
1 met him. 

(}. Ever have any business relations with him liefore this trans¬ 
action you have just testified to? A. No. 

Q. Did you ever have any of his paper ladore that time? A. 
Never. 

(J. Ever loaned him any money before then? A. Never. 

Ever apply to you for any money before then? A. No. 

(j. Ever apply to you for a loan before then? A. No. 

(J. Did he ever offer to sell you any securities or any other thing 
of value before this time? A. No. 

(}. Now. I understand you to say that his son was the one who 
first came to you? A. Baylies. 

And be told you his father was in financial straits and wanted 
to sell you a claim he had? A. Yes. 

Q. At that time did he discuss with you the matter of the 
79 claim in detail? A. No. 

Q. And as I understood you to say you said “Yes” and gave 

him a check? A. That is right. 

Q. Did you have more than one interview with Baylies Clark in 
reference to this matter? A. 1 don’t remember. 

Q. You gave him — check on that first occasion didn't you? A. 
T don’t remember. 

Q. What is your best recollection as to that? A. Well, there may 
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have been some delay: 1 think lie may have eome to me in tlie mat¬ 
ter and then came afterwards and got the cheek. 

(J. What is your host recollection about that, Mr. McLellan? A. 
I don’t remember. 

(J. Did Mr. Francis B. Clark ever consult you about this matter 
at all? A. Yes. 

Q. When? A. It was when this question arose. Of course 1 
asked Mr. Clark about it. when Mr. Thurston—I think when I first 
heard that name as having disputed my ownership. 

Q. So as a matter of fact you had no conversation with Mr. Fran¬ 
cis B. Clark with respect to this matter until after you had concluded 
and paid the purchase price for this assignment, is that right? 

SO A. That is my recollection. 

«/ 

(J. So that all your negotiations were conducted with Bay- 
lies Clark? A. Yes. 

(J. Who was it that gave you the physical thing, the assignment 
itself? Who was it presented von with that, with the original of 
this paper which is marked Exhibit No. 1? A. Bavlies, I think. 

(J. Did you ever have any correspondence with Francis B. Clark? 
A. I don’t remember. 

Q. Did you ever see him write? A. Oh, yes, I have seen him 
write. 

Q. When? A. Well. I can't remember. 

Q. Did you give him the* chock contemporaneously with the de¬ 
livery of this paper to you? A. As near as 1 can remember. 

0. Was that check dated the day that you delivered it to him? 
A. That was dated the* day I delivered it to Bavlies. 

Q. In other words, this check is dated on the 23rd dav of May, 
1905, and you say that the assignment was delivered to you at the 
time that you delivered the check? A. I think so, as near as I can 
recollect. 

Q. Well, if you look at this assignment you will find that it is 
dated on the 10th of May and that your check is dated on the 
Ml 23rd. Ilow do you explain that fact, Mr. McLellan? A. I 
don’t see why this assignment could not all have been made 

out. 

Q. Is that the only answer you want to make to that question? 
A. 1 should simply say that that does not require any explanation. 

Q. I will ask you. if you don’t think it rather remarkable that in 
a transaction involving $7,000. the party should have parted with 
the title to the assignment four days before he received any payment 

from vou? A. T had told Bavlies that 1 would buv the claim. 

• • • 

Q. I understood you to say on vour direct examination that at 

the time that you concluded this transaction and during its course, 

that you were not acquainted with the fact that any one else except 

Mr. Clark had any interest in this claim against the McKay Estate, 

is that correct? A. That is correct. 

Q. And that you did not know any one had an interest in that 

claim until suit was brought by Mr. Thurston? A. That is it. 

Q. You read this assignment didn’t you when it was handed to 

vou? A. Certainlv. 

• 
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Q. Didn't you notice at that time that it spoke of an assignee? 
A. I did not. 

Q. You didn’t pay very much attention to it? A. No, I trusted 
Mr. Clark so entirely. 

8*2 Q. And still you had never had any other business rela¬ 

tions with Mr. Clark? A. No, well his character was so high 
in every way. 

Q. What was your business at the time this transaction took place? 
A. 1 was with the firm of Boody, McLellan & Co. 

Q. What business were you in? A. Bankers and brokers. 

Q. So that you had considerable experience in financial trans¬ 
actions? A. Oh, ves. 

Q. Been in that business a long while? A. Yes, forty years. 

0. Now. I will ask you what inquiry, if any, you made at Wash¬ 
ington or elsewhere as to the question of the solvency of the McKay 
Estate? A. Just by reputation. I was a young man in Boston with 
Nat. McKay; we went to the same church and knew him and known 
him in his whole career all through; I knew him to be a rich man. 

0. And when was that? A. 0, that was when I knew him, that 
was in the AO’s; knew his brother and the whole family hi Boston, 
East Boston. 

Q. Had you seen him or known him since the ’50’s? A. I felt 
I did not need to inquire as to the value of the McKay estate. 

Q. Had you seen or heard of him since the AO’s? A. (), 
83 yes, indeed. 1 knew him in a public way ; never saw him 
after that. 

Q. Well, what information did you have as to his financial stand¬ 
ing the last ten or fifteen years of his life? A. No particular infor¬ 
mation. 

Q. So. as a matter of fact, you did not know for the last fifteen 
or twenty years of his life whether he was a bankrupt or not, did 
you? A. I believed him to be a rich man. 

Q. You dill not know, did you, as a matter of fact? A. I did not 
know; I t>elieved him to W* such. 

Q. So 1 understood you to sav that you made absolutely no in¬ 
quiries as to the solvency of this estate? A. Just ns T should not 
have made inquiries about John 1*. Morgan or John D. Rockefeller; 
I regarded him a man of large estate. 

Q. Question related. 


Mr. Davis: 1 object to the repetition of the question upon the 
ground that the witness’ answer to the question is in the negative. 

A. No. 

Q. When was the last time you saw Nathaniel McKay? A. Well, 
before the Civil War. 

Q. Do you know what business he was engaged in at Washington 
at the time of his death, or for twenty years prior to it? A. Not 
particularly. 

Q. Did you have any correspondence with him during any of 
that time? A. No. 

81 () Or any relations of any description with him during 

that time? A. No. 
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Q. When did you first meet Miss Bullowa? 

Mr. Davis: I object t4» the question as not proper cross-examina¬ 
tion. as irrelevant and immaterial. 


A. This morning. 

Q. Did yon ever meet her lief ore until this morning? A. Never. 

Q. Miss Bullowa is vour attornev in this cause, isn’t she? A. 
Yen. 

Q. And how long has she Been such? A. Since sometime after 
the bringing of this suit. 

Q. Do you. or do you not know as a matter of fact that Miss 
Bullowa is counsel for Mr. Francis B. Clark? A. I do not know. 

Q. Mr. Clark recommended her to you didn’t he? A. No, I 
wouldn’t say that; I don’t remember. 

Q. Don't remember how you came to meet her? A. No. 

Q. Just what did Mr. Bay lies (Mark tell you this claim consisted 
of. that you bought from him finally? A. I don't remember any 
more than he said it was a claim against the McKay Estate. 

Q. Did he tell you in what shape the claim was in? A. I don’t 
recall. 

Q. Just told you it was a claim against the McKay Estate? 
85 A. A good and valid claim against the McKay Estate and 
I felt I had known him for years, that is hv reputation, and 
the value of a claim against McKay Estate. 

Q. So that, as a matter of fact, lie didn't tell you whether suit 
had been brought on it or not. did he? A. No. 

Q. And you didn’t know at that time when you bought it, 
whether it had or not? A. I don’t recall except as I stated. 

Q. So that, as far as you were concerned von did not know whether 
you would have to sue to recover that money or not, did you? A. 
I understood it to he recognized by the Court already. 

Q. You did not send over to find out whether it was or not? A. 
I did not feel I had to; 1 took Bavlies Clark’s word for it. 

Q. But 1 say. as a matter of fact, you did not send over to find 
out whether the Court had passed it or not? A. No. 

Q. Took his word for it? A. Yes. 

Q. Di<l he show you any writings to convince you? A. No. 

Q. Did he tell von when the Court passed the claim or that it 
passed it? A. No; if he did 1 don't remember. 

8(5 Q. Did you send over to find out whether, as a matter of 

fact, after the claim was passed by the Court, whether or not 
Mr. Clark had collected the money? A. No. 

Q. So. as a matter of fact, the claim might have been passed by 
the Court and Mr. Clark may have collected tin* money from the 
Court or from the executors of the Estate, may he not si* far as von 
knew? A. Well, I shouldn't have believed so. 

Q. Question related. 

Mr. Davis: Question objected to as self answering and wholly 
unnecessary. 

A. Yes. 

Q. Doesn’t it strike you, Mr. McLellan, as rather an unusual 
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business transaction, especially for a banker, that you should have 
paid within .$400 of the amount of the claim which you bought, 
without having made any investigation whatever to ascertain whether 
in fact there was such a claim, or if there was if it had not been 
paid? 

Mr. Davis: Objected to as hypothetical and as asking for the 
opinion of a witness upon a past transaction of his own and not as 
calling for any fact or matter relevant to any issue in this cause. 

A. Well, perhaps as a strictly business proposition it might not, 
without the consideration of the confidence I had in the claim against 
the Estate and in the desire to fulfill this wish you know of Mr. 
Clark s. Aside from that perhaps it might be considered as not a 
strictly business transaction. 1 desired to help Mr. Clark and I 
let him have the money and Inmght the claim. 

87 (J. You and Mr. Clark were not great friends were you? 

A. Well, not particularly. 

<4. Did you visit each other at your homes? A. No. 

Q. Hadn't had any other business transaction you say? A. No. 

(^. Just what was the extent of your acquaintance with him, so 
far as your social intercourse was concerned? A. Our acquaintance 
was not intimate. I met him and knew him in the street. 

(J. Mr. Clark ever done you any favors at any time during your 
life? A. I don't think so. 

Had his son? A. I knew him pleasantly and socially. 

(J. Had his son ever done you any favors? A. No. 

Q. Did 1 understand you to say that you never saw Mr. Francis 
1C Clark at any time lietween the time that Bay lies Clark first spoke 
to you about this transaction until after it was finally concluded and 
the money paid? A. In that interim? 

Q. Yes. A. 1 don't recall. 

(}. Did von see him before Baylies Clark first spoke to you about 
it? A. With reference to this? No. 

8(S Q. So. as a matter of fact, you never saw him with refer¬ 

ence to this, did you? A. No, l should think not. 

(J. Your entire 1 negotiations were with Baylies? A. Baylies 
came right from his father, and 1 understood he came right from 
his father. 

(J. I understood you to say that you did not know that Miss 
Bullowa was Mr. Clark s attorney? 

Mr. Davis: Objected to as not proper cross-examination and as 
irrelevant and immaterial. 

A. Yes. 

Q. I hand you this assignment marked your Exhibit No. 1; 
you will see that it refers to the fact that Miss Bullowa and Messrs. 
Laml>ert A Baker, were his attorneys? A. I did not remark that 
circumstance, who it was that the $2000 was paid to. T did remark 
that the executors had paid on account of the claim, recognized it, 
as 1 understood it; that was one of the strong points in my paying; 
it was allowed bv the court and the executors had paid on account ; 
I did not notice who to. 

6—2039a 
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Q. You, of course, saw l»y tliis assignment that Mahle Grace 
McKav and Ilenrv K. Woodard were tile executors? A. Well, I 
may have noticed that ; 1 took no particular note of it. 

(J. Never communicated with them, did you? A. Oh, no. L was 
satisfied with the statement of Hay lies Clark. 

Q. I>id you know Mr. Clark when he was in the hosiery busi¬ 
ness? A. No. 

89 Q. You are quite positive that Mr. Thurston’s name was 

not mentioned at any time by Kaylies Clark? A. No, I 
am pretty positive; l never heard the name. 

(J. And you say that now for the lir-t time you notice that this 
assignment of Clark to you marked your Exhibit No. 1, contains 
the information that In* in turn had received part of this award hy 
virtue of an assignment taken hy him? A. Yes; I never noticed 
anything about that. 

Redirect examination: 

Q. Where are you at present living? A. Champlain, New York. 

Q. llow long have you been living there? A. About two years 
and a half. 

Q. Are you still in active business? A. Not at all. 

Q. How long have you been retired? A. W ell, about that time, 
about two years in all. 

Q. And do you happen to know where Baylies Clark now is? 
A. 1 only know in a general way. 

Q. W here is he? A. I should sav he was in California. 

CHARLES W. Me LELLAN. 

HO The deposition of the said witness being here closed, it is 

stipulated hy and between Counsel present that tla* same may 
he signed by me and by me sent to the Clerk of the Supreme Court 
of the District of Columbia to Ik* filed in tin* cause*, with the same 
force ami effect as though the said deposition had been formally 
taken by me upon a Commission in the* usual and due form issued 
from the said Court and by me returned. 

In witness whereof of all of which I hereunto set my hand and 
official seal at the City and State of New York this 7th day of Jan¬ 
uary, A. D. 1909. 

[seal.] M. E. W’OARDELL, 

Soldi'if Public, King* Co. 

Certificate filed in N. Y. Co. 


91 Exhibit McLei.lan No 1. 

Whereas. Mahle Grace McKay and Henry K. Woodard, Executors 
of the Estate of Nathaniel McKay, deceased, heretofore and hv order 
of the Supreme Court of tin* District of Columbia, entered into and 
compromised with me the undersigned, for the sum of Twelve Thou¬ 
sand, live hundred dollars ($1*2500) a claim in my own right and a 
claim as assignee against the said Estate, and 

Whereas, the said Estate in part payment thereof, was authorized 
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to deduct the sum of Three Thousand and ninety dollars ($$090) 
being the amount of a certain mortgage and interest due the said 
estate from my assignor, and 

Whereas, after deducting the said amount, the balance of Nine 
Thousand four hundred and ten dollars (9410) due me was admitted 
by said executors a< a subsisting and bona fide claim against said 
Estate payable from tlie assets of the same as all other claims, and 

Whereas, said executors heretofore paid the sum of Two Thousand 
dollars ($2000) to niv attorney, Emilie M. Bullowa, and Messrs. Lam¬ 
bert & Baker, her associate counsel in the District of Columbia, and 
said amount has been retained by said attorneys as counsel fees in 
the matter, and 

Whereas, there is now due me from said Estate and the executors 
thereof on the said claim so allowed as aforesaid, the sum of Seven 
thousand four hundred and ten dollars ($7410) and interest from 
the 80th day of March, 1905. 

Now, therefore, know all men by these presents, that I, 
92 Francis B. Clark, of the City and County of New York, in 
consideration of the sum of Seven Thousand ($7000) Dollars, 
lawful money of the United States, to me in hand paid by Charles 
W. MoLellan. have sold, and by these presents do sell, assign, transfer 
and set over unto said Charles \\ . McLellan. all the said unpaid 
balance of said debt, due me from said Mabel Grace McKay and 
Henry U. Woodard, Executors as aforesaid, amounting to the sum 
of seven thousand four hundred and ten dollars ($7410) and inter¬ 
est, with full power to sue for. collect and discharge or sell and 
assign the same in mv name or otherwise, but at his own cost and 
charges, and 

I do hereby covenant that the said sum of Seven Thousand, four 
hundred and ten dollars ($7410) and interest, is justly due as afore¬ 
said and that l have not done or will not do any act to hinder or 
prevent the collection of the same by the said Charles \\ . McLellan. 

FRANCIS B. CLARK. 

Witness my hand and seal this 19th day of May, 1905. 


City ok New York, 

Count>/ of New York: 

On this 19th day of May, 1905, personally appeared before me 
Francis B. Clark, known to me and to me known to be the person 
described in and who executed the foregoing assignment and ac¬ 
knowledged that he executed the same. 

| seal. | WILLIAM W. PHILLIPS, 

Notary Public, 87, N. Y. Co. 
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Exhibit McLellan No. 2. 
No. 57 Broadway. 

Bundy, McLellan & Co.. Bankers. 


No. 188374. 


New York. May 23, 1905. 


Manhattan Company 


Pay to the order of Francis B. Clark, Seven thousand Hollars. 

Not over seven thousand $7000$ 

$7000$ 

BOODY, McLELLAN & CO. 

(Endorsed:) 

Pay to the Order of the 
Mount Morris Bank. 

Francis B. Clark. 

Received Payment, 

Through New York Clearing House, 

May 23, 1905. 

Mount Morris Bank, N. Y. 


94 Certificate of Marf/aret M. Mur ray as to Exhibit. 

Filed February 10. 1909. 

In the Supreme Court of the District of Columbia. 

Equity. No. 25703. 

Henry \V. Thurston, Complainant, 

vs. 

Franc is B. Clark et al.. Defendants. 

Washington, D. C., February 10 tk, 1909— 

3:30 o’clock p. m. 

Parties met pursuant to agreement, at the office of Henry E. Davis, 
Esq., Jenifer Building. 

Appearances: Charles l 4 ’. Diggs, Esq., as solicitor on behalf of 
the complainant: 

Henry E. Davis, Esq., as solicitor on behalf of the defendant 
Charles W. McLellan: 

Also the Examiner. 

Mr. Davis: I offer in evidence the following papers now of record 
in the ofliee of the Register of Wills of tin* District of Columbia; 
namely.—1st the petition of the executors of the estate of Nathaniel 
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McKay, deceased, of date March 30th, 1005 for authority to enter 
into and carry into effect a compromise settlement with Francis B. 

Clark, in the said |>etition mentioned; '2nd the order of the 
05 Court of the same date upon the said petition ; 3rd the original 
assignment of Francis B. Clark to the defendant Mcljellan, of 
date May 10th, 1005. 

Note. —It is agreed hv counsel that the various signatures appear¬ 
ing on the said several papers, are the genuine signatures of the per¬ 
sons whose signatures they purport to he. 

Mr. Davis: As the original papers just offered of course, cannot 
he taken from the files of the office of the 1 Register of Wills, T now 
offer in evidence duly certified copies of the same under one cover, 
and request the Examiner to mark the same “Exhibit McLellan, 
Probate Court.” 

Note.— Examiner marks same. 

Thereupon counsel for the respeetive parties, announced the clos¬ 
ing of the testimonv. 

MARGARET M. MURRAY, 

Examiner in Chancer >/. 


90 Exhibit McLellan, Probate Court. 

In the Supreme Court of the District of Columbia. 
No. 11088, Administration. 

In re Estate of Nathaniel McKay, Deceased. 


Your petitioners, executors of the estate of Nathaniel McKay, de¬ 
ceased. respectfully report to the Court that heretofore, to-wit: On 
the 5th day of May. 1901, one Francis B. Clark, as assignee of Henry 
\V. Thurston, filed his suit on the law side of this Court against your 
petitioners as executors aforesaid, to recover the sum of $45711.09, 
and — his own right, and to recover the sum of $3000., together with 
interest on the said several amounts; that just previous to the trial 
of said suit, a compromise was proposed hv your petitioners and 
accepted hv the said plaintiff, subject to the approval of this Court, 
as follows: that is to say, that said executors allow a claim against 
said estate in favor of said plaintiff, as assignee of said Henry W. 
Thurston and in his own right, of $12500.00; that from said claim 
your petitioners are to deduct the amount of one certain mortgage 
due hv the said assignor. Henry W. Thurston, to the said estate, for 
the sum of $2000.00. with accumulated interest thereon, and that 
the balance then remaining to he admitted by the said executors as 
a subsisting and bona fide claim against said estate and payable 
from the assets of the same, as all other claims may he paid. 
97 Tt was further agreed upon the part of the said Francis B. 

Clark, as assignee aforesaid, and in his own right, that upon 
tin* confirmation of said compromise, under direction and authority 
of this Court, that the said Francis B Clark will forthwith dismiss 
his said suit at law against said executors in the Supreme Court of 
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tIio I>i>tri<*t of Columbia. said suit being known a> No.-, and 

that he, the said Clark, will also forthwith dismiss his suit in equity 
filed in tlie Supreme Court of the District of Columbia, and known 
as equity cause No. 24240. 

^ our petitioners further state to the Court that in their opinion, 
and in the opinions of counsel representing them, tin* said com¬ 
promise of said claim of said Francis B. Clark, as assignee of said 
Thurston, and of the claim in his own right, upon the terms afore¬ 
said. is in the best interests of said estate. 

Wherefore, the premises considered your petitioners ask an order 
of this Court authorizing them as executors of the estate of Nathaniel 
McKay, deceased, to enter into and carry into effect the compromise 
settlement with the said Francis B. Clark, as outlined in this peti¬ 
tion. and your petitioners pray for such other directions as to the 
Court mav seem proper and necessary in the premises. 

MABEL GRACE McKAY. 
HENRY F. WOODARD. 

Distric t ok Columbia, ss; 

We, Mabel Grace McKay and Henry F. Woodard, executors of 
the estate of Nathaniel McKay, deceased, swear that we have 
98 read the foregoing petition; and the facts therein averred 
upon our personal knowledge are true; and those stated upon 
information and belief, we believe to be true. 

MABEL GRACE McKAY. 
HENRY F. WOODARD. 

Subscribed and sworn to before me this 30th day of March, 1905. 

JAMES TANNER, Register. 


In the Supreme Court of the District of Columbia. 

No. 11088. Administration. 

In re Estate of Nathaniel McKay. Deceased. 

Upon consideration of the petition of Mabel Grace McKay and 
Henry F. Woodard, executors of the estate of Nathaniel McKay, 
deceased, it is, by the Court, this 30th day of March, 1905, 

Ordered, That said executors be and they are hereby authorized 
and directed to compromise with the said Francis B. Clark his 
claim as assignee of Henry W. Thurston, and also his claim in his 
own right against the estate of Nathaniel McKay, deceased, in 
accordance with the terms of said settlement, as set forth in their 
petition tiled in this case on the 30th day of March, 1905. 

By the Court: 

WENDELL P. STAFFORD, Justice. 

99 Whereas, Mabel Grace McKay and Henry F. Wwwlard, 

Executors of the Estate of Nathaniel McKay, deceased, here¬ 
tofore and by order of the Supreme Court of the District of Colum- 
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l)ia, entered into and compromised with me the undersigned, for 
the sum of Twelve thousand live hundred dollars ($12500) a claim 
in my own right and a claim as assignee against the said Estate, 
and 

\\ hereas, the said Estate in part payment thereof, was authorized 
to deduct the sum of Three thousand and ninety dollars ($3090) 
being the amount of a certain mortgage and interest due the said 
Estate from my assignor, and 

\\ hereas, after deducting the said amount, the balance of Nine 
thousand tour hundred and ten dollars ($9410) due me was ad¬ 
mitted by said executors as a subsisting and bona tide claim against 
said Estate payable from the Assets of the same as all other claims, 
and 

Whereas, said executors heretofore paid the sum of Two thousand 
dollars ($2000) to my attorney, Emilie M. Bullowa, and Messrs. 
Lambert <Si Baker, her associate Counsel in the District of Columbia, 
and said amount has been retained bv said attorneys as counsel 
fees in the matter, and 

Whereas, there is now due me from said Estate and the executors 
thereof on the said claim so allowed as aforesaid, the sum of Seven 
thousand four hundred and ten dollars ($7410) and interest from 
the 30th day of March 1905. 

Now, therefore, know all men by these presents that 1, Francis 
B. Clark, of the City and County of New York in consideration of the 
sum of Seven thousainl ($7000) dollars lawful money of the 
100 United States, to me in hand paid by Charles W . McLellan 
have sold, and by these presents do sell, assign and transfer 
and set over unto said Charles W. McLellan all the said unpaid 
balance of said debt, due me from said Mabel Grace McKay and 
Henry F. \\ oodard, executors as aforesaid, amounting to the sum of 
Seven thousand four hundred and ten dollars ($7410) and interest, 
with full power to sue for, collect and discharge or sell and assign 
the same in my name or otherwise, but at his own cost and charges, 
and 

I do hereby covenant that the said sum of Seven Thousand, four 
hundred and ten dollars ($7410) and interest, is justly due as afore¬ 
said and that I have not done or will not do any act to hinder or 
prevent the collection of the same by the said Charles \\ . McLellan. 

FRANCIS B. CLARK, [seal ] 

Witness my hand and seal this 19th day of May, 1905. 


City of New York, 

County of New York, an: 

On this 19th day of May 1905 personaly appeared before me 
Francis B. Clark, known to me and to me known to be the person 
described in and who executed the foregoing assignment and 
acknowledged that he executed the same. 

[notarial seal.] WILLIAM W. PHILLIPS. 

Notary Public , 37, N. Y. C. 



101 Supreme Court of the District of Columbia, Holding a Pro¬ 
bate Court. 


District of Columbia, To nit: 

I, James Tanner, Register of Wills for the District of Columbia, 
Clerk of the Probate Court, do hereby certify, That the foregoing 
is a true copy of the original petition of executors for authority to 
enter into and carry into effect the compromise settlement with 
Francis B. (Mark, tiled in the office of the Register of Wills for the 
District of Columbia, Clerk of the Probate Court, and of the original 
order of Court of March 30, 1905, authorizing executors to compro¬ 
mise claim: also, assignment of claim of Francis B. Clark, filed and 
recorded in said office; in the matter of the estate of Nathaniel 
McKay, deceased. 

Case No. 11,088 Adin. Doc. No. 30. 

I further certify, That I have compared said copies with the 
original paper and original records, respectively, in said office, and 
find them to be full, true and correct transcripts thereof. 

Witness my hand and the seal of the said Probate Court, this 0th 
dav of February, A. D. 1009. 

[seal. J * JAMES TANNER, 

Register of Wills for the District of Columbia, 

Clerk of the Probate Court. 


102 Opinion. 

Filed March 26, 1909. 

In the Supreme Court of the District of Columbia. 

No. 25763. Equity. 

Henry W. Thurston, Complainant, 

v. 

Francis B. Clark et al., Defendants. 

In this case the complainant seeks to recover the sum of $7,410, 
from the estate of the late Nathaniel McKay. 

The bill avers that the said decedent was indebted to the com¬ 
plainant in the sum of $45,711.69, which had been collected by 
said decedent for the complainant before Jan. 1, 1899. That he had 
paid to the complainant $4,500 of the amount, leaving due 
$41,211.69. That thD claim was assigned by the complainant to 
the defendant Clark on or about May 16, 1903, and a power of 
attorney given said Clark to collect the same from said estate for 
the complainant. That said Clark compromised the said claim for 
$12,500. $2,000 of which was paid to said Clark in cash, and a cer¬ 
tain mortgage was assigned for another portion, leaving $7,410 still 
unpaid. That the assignment and transfer of said claim to said 
Clark was without consideration, but said Clark agreed, in view of 
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complainant’s ill health, to present the said claim to the executors, 
as agent- for the complainant. 

The complainant avers that he has demanded of said Clark 
payment of the $2,000 received by him, and a transfer of 

103 the mortgage, and the balance of said claim, and the said 
defendant refuses to transfer the same to him, and mani¬ 
fests his intention to convert the balance of the said amount of the 
compromise to his own use. 

By the seventh paragraph of the bill it is averred that the said 
defendant Clark, without notice to the complainant, assigned the 
claim of the complainant against said estate to the defendant, Mc- 
Lellan; and the complainant charges, upon information and be¬ 
lief, that the said assignment was a sham, intended for the purpose 
of carrying out fraudulent schemes and purposes of said Clark in 
defrauding the complainant 

In the eighth paragraph it is averred that the said sum of $7,410 
has not been paid by the executors to said Clark, or to his alleged 
assignee. 

Bv the ninth paragraph it is averred that the said assignment 
from said Clark to said McLellan was fraudulent, and intended for 
the purpose of defrauding the complainant, and preventing him 
from securing his rights in the premises. 

The prayers of tlie bill are, for process; that a decree may be 
passed, declaring the funds in the hands of the executors to belong 
to the complainant, and requiring them to pay the same over to the 
complainant; that the supposed assignment or transfer of said Clark 
to said McLellan may be decreed to be null and void; that Clark be 
decreed to deliver to the complainant the assignment of said mort¬ 
gage, and be required to account for moneys received by him; and 
that pending this suit the executors of the estate of Nathaniel 

104 McKay be restrained from paying over the balance of said 
debt to said Clark, or his assignee, or to any other person 

than complainant; and for general relief. 

The defendant, Charles W. McLellan, (erroneously denominated 
Charles B. McLelland in the bill), tiled bis answer, in which he 
admits that on or about the 10th day of May, 1903, the complainant 
made the assignment mentioned in the fifth paragraph of the bill, 
to the defendant Clark ; and that Clark did compromise the said 
claim; and that the balance of $7,410 was due and payable thereon; 
and he avers that said Clark assigned and transform' to him the said 
balance for a good and valuable consideration, by him in hand paid 
to said Clark; and without any knowledge, notice, intimation, or sus¬ 
picion of any defect of title or want of right in said Clark in and to 
the said balance. 

That he received the said assignment for value, and without notice 
of any equity, right, or claim, of what kind soever, of the complain¬ 
ant in respect thereof. He also admits that the said amount has 
not been paid by the executors of said McKay. 

He denies each and every allegation of the ninth paragraph of 
the bill; and avers the fact to be that without any knowledge, notice, 
intimation, or suspicion of any defect of title, or want of right in 
the defendant Clark in the premises, and without any knowledge, 
7—2039a 


50 


HENRY W. Till RSTON VS. CHARLES \V. MCLENNAN. 


notice, intimation, or suspicion of any right or claim of right or 
interest, real or pretended, therein by the complainant, or by any 
other person whomsoever; and without any knowledge, notice, in¬ 
timation, or suspicion of any fraudulent intent on the part of de¬ 
fendant Clark, he accepted and received said assignment; 
105 mid he claims to hold the same, and all and any benefit per¬ 
taining or accruing thereto and arising therefrom, as a bona 
fide purchaser for value without notice. 

The defendant, Clark, being a non-resident, was served by pub¬ 
lication. but failed to answer the bill, and a decree pro confesso was 
taken a* against him. 

A replication was filed, and issue joined as between the complain¬ 
ant and the defendant McLellan. and proof taken, and the cause 
submitted to the court for final hearing. 

The evidence shows that the compromise of the claim assigned by 
the complainant to the defendant Clark, and also a claim which 
the said Clark had in his own right, was effected between said Clark 
and the representatives of the estate of Nathaniel McKay, for the 
sum of $12,500, $2,000 of which was paid to Clark’s attorneys, 
and retained by them on account of services, and the mortgage de¬ 
scribed was assigned, and that the balance of $7,410, with interest 
from March 30. 1905, remained in the hands of the executors at 
the time of the institution of this suit, and still remains unpaid. 

It further discloses that the defendant McLellan paid to said Clark 


in cash, or bv check, the sum of $7,000, and took the assignment 
of the balance of said claim, on the 23rd day of May, 1905, said 
assignment being dated May 19, 1905. 

The said assignment recites the fact of the compromise, the de¬ 
duction of the amount of the mortgage, and of the $2,000 paid to 
the attorneys, and acknowledges the receipt of the $7,000. 
106 It also recites that the amount of the compromise was for 
a claim in his own right, and a claim as assignee, against 
the said estate; but it nowhere indicates from whom the portion of 
the claim so compromised, which said Clark held as assignee, was 


derived, nor the amount thereof which he held a 
he held in his own right. It shows that all the 


s assignee, or which 
rights of ownership 


in the whole of the said claim so compromised. 


were in said Clark; 


and said Clark covenanted in 


said assignment that the said sum of 


$7,410, and interest, was justly due him. and that he had not done, 
nor would he do, any act to hinder or prevent the collection of the 
same bv said McLellan. 


It appears that said McLellan is an old gentleman. 72 years of 
age. now retired from business, and living at Champlain. N. Y.; 
that in May 1905 lie was a member of a firm of bankers and brokers 


in New York City, doing business in the firm name of Boody, Me¬ 
dian & Co. 


Raylies Clark, the son of Francis B. Clark, presented the claim to 
Mr. McLellan, representing that his father was in need of funds, 
and would be willing to make a liberal discount ; that if he could 
receive $7,000 for the said claim, he would sell the same; and said 
McLellan. knowing the said Clark by reputation, and knowing 
something of Nathaniel McKay and his estate, says that he had 
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full confidence in the claim, and paid the sum of $7,000, and took 
the assignment aforesaid, in good faith, understanding that it was 
a claim against said estate which had l>een passed or allowed by the 
Prohate Court. 

107 The assignment was acknowledged before a notary public 
in New York; and Mr. McLellan swears in his deposition, 
that lie took the assignment and paid the money without any knowl¬ 
edge. surmise, suspicion, or intimation, that anybody besides Mr. 
Clark, was the owner of that claim. 

According to the testimony of the complainant, there seems to 
he some doubt as to whether he and said Clark were agreed as to 
the ownership of the unpaid balance of said claim, Clark claiming 
that it all belonged to him, and the complainant disputing that fact. 
But however that may he. the evidence does not seem to he sufficient 
to shake the position of the defendant McLellan. that he did invest 
his money in this claim in good faith, and without any knowledge 
of fraud, or any intention of fraud. Fraud is never to Ik' presumed, 
hut must he proven hv facts or circumstances that convince the 
mind of the court. 

While there may be in this case some circumstances that would 
throw suspicion on the bona tides of this transaction, there is noth¬ 
ing. in my judgment, to warrant the court in holding that fraud or 
knowledge of fraud has been proven. 

The burden of proof is upon the complainant, the averments of 
his bill being, that the defendant McLellan accepted the said assign¬ 
ment for the purpose of carrying out fraudulent schemes and pur¬ 
poses of said Clark in defrauding the complainant; and that said 
assignment was fraudulent, and was a sham instrument; and was 
intended to defraud the complainant out of his rights in the 
premises. 

There is nothing in the case to contradict the fact that said 
10S McLellan paid $7,000 to said Clark. The payment of that 
Mini of money, in the absence of proof, would justify the 
presumption that it was paid in good faith; and there is not suffi¬ 
cient evidence to show that it was paid for the purposes of fraud. 

Tf one of two innocent persons must suffer bv the fraudulent act 
of a third party, a court of equity will endeavor to protect the one 
who is least responsible for the action of the fraudulent party. 

In this case the complainant armed the defendant, Clark, with 
all the evidence of ownership and control of the said claim, and 
if he has. in violation of the trust and confidence reposed in him 
by the complainant, disposed of that claim to an innocent party, 
without notice, a court of equity will not allow the complainant 
to wrest from such innocent party the consideration of his contract, 
but will leave the complainant to suffer the loss himself. 

It is intimated by counsel for the defendant that the assignment 
h v the complainant to said Clark of the said claim was for the 
purpose of avoiding the elaims of persons who might enforce some 
alleged rights against him. if the claim had been prosecuted against 
the McKay estate in his own name. If such w T as the case, it may 
he said that the complainant would be coming into court now, wdth 
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unclean hands, and the court would leave him where he was with¬ 
out further inquiry. As to the truth of such intimation, I make no 
finding, for I am satisfied to rest my judgment on the other propo¬ 
sition, that said McLellan is a bona fide purchaser of said claim; and 
if an assignment by Clark to him was in fraud of the rights 
109 of the complainant, the complainant must, hear tin* loss, a** 1 
against said defendant, by reason of the fact that he placed 
it in the power of said Clark to make such assignment, although 
he may not have done so for any improper or questionable pur¬ 
pose. 

It follows from these conclusions, that the bill must be dismissed 
as to the defendant McLellan, with costs. 

JOB BARNARD, Justice. 


Decree. 

Filed April 2, 1909. 

In the Supreme Court of the District of Columbia. 

Equity. No. 25763. 

Henry W. Thurston, Complainant, 

against 

Francis B. Clark. Charles \Y. McLellan (Sued as Charles B. 

McLelland). Henry F. Woodard, and Mabel (trace McKay, 

Defendants. 

This cause having come on for hearing upon the pleadings, testi¬ 
mony and other proceedings therein, and the motion for rehearing 
and further reference, and having been argued by counsel and 
submitted to, and considered bv, the court, and the court being of 
opinion that the complainant is not entitled to the relief prayed 
against the defendant, Charles W. McLellan, or to any relief 
110 against the said defendant McLellan, as prayed by the bill 
of complaint, it is this 2d day of April. A. D. 1909, ad¬ 
judged, ordered and decreed that the said motion In*, and the same 
hereby is overruled, and that the bill of complaint be, and the same 
hereby is, dismissed, and that the said defendant McLellan have 
and recover of the complainant his, the said defendant’s, costs, to 
be taxed by the Clerk, and have execution therefor as at law. 

And from this decree the complainant in open court prays an 
appeal to the Court of Appeals of the District of Columbia, which 
is allowed, and the penalty of the bond on the said appeal is fixed 
at one thousand dollars, if to act as a supersedeas, and at one hun¬ 
dred dollars, if for costs only. 

JOB BARNARD, Justice. 

Memorandum. 

April 20, 1909.—Appeal bond filed. 


HENRY W. THURSTON VS. CHARLES W. MC LENNAN. 


53 


111 Direction to Clerk for Preparation of Transcript of Record. 


Filed May 6, 1909. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 


Equity. No. 25763. 

Henry W. Thurston, Complainant, 

vs. 

Francis R. Clark, Charles B. McLellan, Henry F. Woodard 
and Mabel Grace McKay, Executors of the Estate of Nathaniel 
McKay, Deceased. 


The Clerk of the Court will please prepare the record in the above 
entitled cause for the purpose of certifying same to the Court of 
Appeals and will include the following: 

The hill of Complaint, answer of the defendant, McLellan, repli¬ 
cation, complainant’s testimony from page one to 35, complainant’s 
exhibits to testimony number-. 1-2-3-5-6-8-9-13, deposition of defend¬ 
ant McLellan, all exhibits of defendant McLellan to testimony and 
the Decree dismissing bill, appeal and opinion, Memo. Appeal Bond, 
this designation. 

CHARLES F. DIGGS, 
Counsel for Complainant. 


I hereby acknowledge service of foregoing. 

HENRY E. DAVIS, 
Counsel for Defendant McLellan. 

May 6, 1909. 


112 Additional Designation by Appellee. 

Filed May 10, 1909. 

In the Supreme Court of the District of Columbia. 

Equity. No. 25763. 

Henry W. Thurston, Complainant, 

vs. 

Francis B. Clark and Others, Defendants. 


To the Clerk: 

l hereby designate as part of the record on appeal in the above- 
entitled cause, in addition to what has been designated by Counsel 
for the Complainant, the following Exhibits of the Complainant, 
namely Nos 4, 10, 11, 12 and 14. 

namely, i>os. *, , , HENRY E. DAVIS, 

Sol’r for Deft McLellan, Appellee. 
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Memorandum. 

May *20. 1900.—Time in which to file the Transcript of Record 
in Court of Appeals extended to, and including, the first day of 
July, A. I)., 1909. 

113 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 112, both inclusive, to be a true and correct transcript of the 
record according to directions of counsel herein filed, copies of 
which are made part of this transcript, in Equity Cause No. 25763, 
wherein Henry W. Thurston is Complainant and Francis B. Clark, 
et als. are Defendants, as the same remains upon the files and of 
record in said Court. 

In testimony whereof, 1 hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 29th dav of June A. I). 1909. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Cleric. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2039. Henry W. Thurston, appellant, vs. Charles \V. McLennan. 
Court of Appeals, District of Columbia. Filed Jul- 1. 1909. Ilenrv 
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Statement of the Case. 

This is an appeal from a decree of the Supreme Court 
of the District of Columbia, dismissing a bill in equity 
filed by Henry W. Thurston (appellant). The bill avers 
that appellant had a claim for $41,211.69 against the 
estate of Nathaniel McKay, late of the District of Co¬ 
lumbia, and being unable to personally undertake the col¬ 
lection thereof, he accepted the offer of one Francis B. 
Clark, to collect the same in connection with a claim of 
$3,000.00 held by him against the said estate, Clark agree¬ 
ing to charge the actual costs incurred together with a 
nominal commission; that Clark insisted upon appellant 
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executing an assignment of the said claim to him, which 
was done; that Clark filed suit against the executors of 
the McKay estate, in which the two claims were joined; 
the suit was compromised for the sum of $ 12 , 500 . 00 , 
under the terms of the compromise the estate assigned 
to Clar|< a mortgage held against the property of the 
appellant and received credit for the amount due thereon, 
and in addition paid Clark the sum of $ 2 , 000.00 in cash, 
leaving a balance due of $ 7 , 410 . 00 ; that Clark secured 
the assignment from appellant by fraud, intending to use 
the same for the purpose of appropriating appellant’s 
claim to his own use, and that as a result thereof the said 
Clark refused to recognize appellant’s title to any part of 
said sum. claiming to have taken absolute title under the 
terms of the said assignment; that in order to further 
carry out bis said fraudulent purpose Clark assigned the 
balance of $ 7 , 410.00 to one Charles W. McLellan (ap- 
]>ellee), and that the said appellee was a party to Clark’s 
fraud, and he did not take the said assignment in good 
faith and for value. The prayers of the bill, so far as 
the court is now concerned, are that a decree may be 
passed, declaring the funds in the hands of the executors 
of McKay to belong to appellant, and requiring them to 
pay same over to him; that the assignment from Clark 
to appellee may be decreed to be null and void. 

The appellee by his answer admits that there is now 
due the sum of $ 7 , 410.00 on account of the hereinbefore 
mentioned compromise, and claims to be entitled to same 
by reason of an assignment from said Clark, but he de¬ 
nies each and every allegation of the bill in so far as the 
same charges him with being a party to Clark’s fraud, and 
be avers that he took the said assignment in good faith 
and for value and without notice of the fraud of Clark 
or any claim or title of the appellant. 
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A decree pro cortfesso was entered against Clark. No 
effort was made to rebut the testimony offered by ap¬ 
pellant upon the question of Clark’s fraud, and at the 
hearing of the cause, counsel for the appellee did not even 
question the conclusiveness of the testimony upon this 
point. Upon this question the evidence shows that ap¬ 
pellant first executed a power of attorney to Clark (Rec¬ 
ord, page 9 ), and that subsequently he received a letter 
from Clark (Record, page 25 ) in which it was stated 
that he desired an assignment of ^the claim in order to 
facilitate its collection; that Clark in this letter enclosed 
a copy of the assignment desired and also a copy of a let¬ 
ter which he desired appellant to write him and enclose 
with the assignment, in order to show that it was exe¬ 
cuted for a valid consideration (Record, pages 10 and 
27 ). Clark admits that he had no title to the claim, for 
in his letter to appellant (Record, page 29 ) he states 
he is hurt at appellant’s refusal to execute the assignment 
and follows this up by saying: “I have never thought of 
what I am to get out of it. I took hold of it for you 
and with the intention of helping you and your family 
ami hoped to do something more for you, but since you 
have put the matter in a new light I feel like dropping 
the whole thing.” Andrew Switzer testified as follows: 
“He (Clark) told me at the same time he felt sorry for 
Mr. Thurston, having his hard knocks, and that he was 
doing the work for him for simply pure legal costs, that 
is the conversation he used—saying he thought a great 
deal of Mr. Thurston and that he was going to save him 
all the money and legal expenses he could, by taking it 
himself” ( Record, page 20 ). 

Henry F. Woodard, one of the executors of the Mc¬ 
Kay estate, testified as follows: “I had a talk with Mr. 
Clark in my office after the contract of compromise had 
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l»een entered into, and the matter had been finally ratified 
bv the Probate Court, and Mr. Clark claimed that $ 3 ,- 
000.00 of the amount was his, on a note which McKay 
had given, and the balance of the fund he would use in 
Mr. Thurston’s interest’’ (Record, page 24 ). 

The foregoing extracts taken from the testimony show 
clearly that Clark was simply acting as agent for appel¬ 
lant, and had no interest or title whatsoever in the fund 
due as a result of the compromise, and therefore he was 
guilty of the grossest* fraud when he undertook to claim 
title thereto. 

Argument. 

Phe single issue raised by the appellant, with which 
this court is concerned, is whether or not the appellee took 
the assignment from Clark as an innocent purchaser for 
value, without notice of the equities of appellant. 

Counsel for appellee at the hearing below contended 
that the appellant did not come into court with clean 
hands, for the reason that he executed the assignment to 
C lark in order to prevent the McKay estate from setting 
up defenses which they might have done had the suit 
l*een instituted in the name of the appellant. It is pro¬ 
posed to consider first the question as to whether or not 
appellee is an innocent purchaser, after which the fore¬ 
going point raised by appellee will be taken up. The law 
is too well settled to require the citation of authorities, 
that even in suits involving negotiable instruments, the 

fraud of one of the original parties being shown, the 
burden of proof rests upon subsequent parties to show 

that they took the instrument for value and without no¬ 
tice of such fraud. 

In this connection attention is invited to Section 1363 
«>f the Code of the District of Columbia, which provides 
as follows: 
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'‘Every holder is deemed prima facie to be a 
holder in due course; but when it is shown that the 
title of any person who has negotiated the instru-' 
ment was defective, the burden is on the holder to 
prove that he or some person under whom he • 
claims acquired the title as a holder in due course.” 

It is clear that in the case at bar the burden rests upon 
the appellee to establish the fact that he took the assign¬ 
ment from Clark for value and without knowledge of the 
equities of appellant. Relying upon this principle, the 
appellant confined his testimony to the establishment of 
Clark’s fraud, but it is submitted that not only has ap- 
l>ellee failed to maintain the burden resting upon him, 
but by his own deposition, the only testimony offered bv 
him, he has established most conclusively the fact that he 
did not take the assignment in good faith and for value. 
That this is true will be readily seen by considering his 
testimony in detail. At the outset it is desired to invite 
attention to the fact that appellee testifies (Record, page 
39 ) that for forty vears he was a banker and broker, in 
the city of New York. So that his conduct will be viewed 
in a very different light than that of the average person, 
for we are considering the acts of a man who must be 
taken to possess superior and exceptional knowledge in 
respect to financial matters. Appellee says he purchased 
the assignment from Clark’s son, and that he did not see 
Clark nor communicate with him in reference to the mat¬ 
ter (Record, page 38 ). He evidently desired to convey 
the idea that not having seen or communicated with Clark, 
he could not have entered into any scheme with him to 
defraud appellant. It may here be noted that Clark and 
appellee resided in the same city, so it would appear 
strange that Clark did not see appellee in person, and 
not having done so it would have been most natural that 


appellee would have insisted upon seeing- him before 
making the purchase. It may well be asked why they 
were each content to transact a matter of such importance 
without having a personal interview in reference thereto 
or at least corresponding about the matter. Appellee 
upon his direct examination being asked to state the cir¬ 
cumstances attending the purchase of the assignment, 
replies as follows: 

“His son Baylies came to me, I think, in May, 
1905 , saying that his father was in a somewhat 
straightened way for money, and that he had this 
claim against the McKay estate which he would 
like to sell me at somewhat of a discount. I think 
it was a claim for $ 7 , 410 . 00 , and that he would 
sell it to me for $ 7 , 000 . 00 . I told him I would 
take it, and gave him a check for $ 7 , 000 . 00 , to 
the order of his father’’ (Record, page 36 ). 

This answer does not require or permit of any inter¬ 
pretation, for it plainly states that appellee bought and 
paid for the claim as soon as it was called to his attention. 
Upon cross-examination he states that Baylies Clark, at 
the time, did not discuss the claim in detail (Record, page 
37 ). In answer to the next question he repeats that he 
said “yes,” and gave Baylies a check (Record, page 37 ). 
Then realizing for the first time that it must appear 
strange that he should have bought and paid for the claim 
without having any of its details explained to him, he at¬ 
tempts to make it appear that perhaps there may have 
l>een more than the one interview, for when asked 
whether there was more than one he replies that he 
does not remember (Record, page 37 ). And in answer 
to the next question states that he does not remember 
whether he gave the check during the first interview or 
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• not (Record, page 37 ). Attention is invited to the fol¬ 
lowing extracts taken from appellee’s deposition (Record, 
page 40 ): 

Ques. Just what did Mr. Bay lies Clark tell you 
this claim consisted of that you bought from him 
finally ? 

Ans. I don't remember any more than he said 
it was a claim against the McKay estate. 

Ques. Did he tell you in what shape the claim 
was in ? • 

Ans. I don’t recall. 

Ques. Just told you it was a claim against the 
McKay estate? 

Ans. A good and valid claim against the Mc¬ 
Kay estate, and I felt I had known him for years, 
that is, by reputation, and the value of the claim 
against McKay estate. 

Ques. So, that as a matter of fact, he didn’t 
tell you whether suit had been brought on it or 
not, did he ? 

Ans. No. 

Ques. And you didn't know at that time when 
you bought it, whether it had or not ? 

Ans. I don’t recall except as I stated. 

Ques. So that, as far as you were concerned 
you did not know whether you would have to sue 
to recover that money or not, did you? 

Ans. I understood it to be recognized by the 
court already. 

Ques. You did not send over -to find out whether 
it was or not? 

Ans. I did not feel I had to. I took Baylies 
Clark’s word for it. 


1 
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Ques. But I say as a matter of fact you did not 
send over to find out whether the court had passed 
it or not? 

Ans. No. 

Ques. Took his word for it? 

Ans. Yes. 

Ques. Did he show you any writings to convince 
you ? 

Ans. No. 

Ques. Did he tell you when the court passed 
the claim or that it passed it? 

Ans. No. If he did I don’t remember. 

The foregoing taken from the testimony of appellee 
establishes the following facts: 

1. That when appellee alleges he purchased the claim 
he was not informed whether or not suit had been in¬ 
stituted on same. 

2 . He was not aware as to what condition the claim 
was in. 

3 . He was shown no writings to prove the claim had 
been passed by the court. 

4 . He was not informed that the court has approved 
the claim. 

It is true that in one answer he states that he under¬ 
stood that the claim was recognized by the court, but he 
admitted that he did not make any inquiry to ascertain 
the truth of this, nor was he shown any writings to es¬ 
tablish the fact. In the ordinary course of events is it 
possible to imagine a New York banker and broker of 
forty years’ experience acting as appellee would have the 
court believe he did? But this is not all. He testifies 
{ Record, page 40 ) that he made no inquiry to ascertain 
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whether or not, even if the claim had been passed by 
the court, Clark had received the money due upon the 
same, and that for all he knew the claim may have been 
paid. That he made no inquiry at Washington or else¬ 
where as to the solvency of McKay’s estate (Record, page 
39 ). So that the court is asked to believe that appellee 

paid out in cash the sum of $ 7 , 000.00 without knowing 
or making any inquiry to ascertain, whether the estate 

owing the claim was even solvent. Note how he under¬ 
takes to account for his failure to make inquiry upon this 
jjoint. He says that the reason he did not do so was 
l>ecause he would had as lief doubt the solvency of the 
estate of John D. Rockefeller or J. P. Morgan as McKay, 
that he had known McKay in Boston in the fifties, and 
had known him by reputation since, and knew that he 
was always a rich man. He admits that he has not seen 
McKay since before the civil war (Record, page 39 ). 
At the time he knew McKay was about fifty-five years 
l)efore he is alleged to have purchased the claim, and he 
was then about thirteen years old. He is forced to ad¬ 
mit on cross-examination that he knew nothing about the 
affairs of McKay for fifteen or twenty years before his 
death, and that so far as he knew he may have been a 
bankrupt (Record, page 39 ). 

Appellee admits that the purchase of the claim was an 
unusual business transaction (Record, page 41 ). He un¬ 
dertakes to explain it by saying he acted as he did because 
of his desire to comply with the wish of Clark and his 
confidence in the McKay estate (Record, page 41 ). We 
have already considered his knowledge of the financial 
affairs of McKay and found that he knew absolutely noth¬ 
ing about them, let us now consider his relations with 
Clark, which it is to be siqqiosed were of the closest na¬ 
ture to warrant him acting as he says he did, this can best 
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be done by quoting the following from his testimony off 
this point (Record, page 41 ) : 

Ques. You and Mr. Clark were not great 
friends, were you? 

Ans. Well, not particularly. 

Ques. Did you visit each other at ycxir houses? 

Ans. No. 

Ques. Hadn’t any other business transactions* 
you say? 

Ans. No. 

Ques. Just what was the extent of your ac¬ 
quaintance with him, so far as your social inter¬ 
course was concerned? 

Ans. Our acquaintance was not intimate. I 
met him and knew him in the street. 

Ques. Mr. Clark every done you any favors at 
any time during your life ? 

Ans. I didn’t think so. 

Ques. Had his son? 

Ans. I knew him pleasantly and socially. 

Ques. Had his son ever done you any favors? 

Ans. No. 

ft would be difficult to imagine a nlore casual acquaint¬ 
anceship than that which, according to appellee’s own tes¬ 
timony, existed between him and Clark, and still the court 
is asked to believe that it was on account of his great 
friendship for Clark that he, according to his own ad¬ 
mission, acted contrary to all business rules and princi¬ 
ples. As liefore stated, appellee testified that the claim 
was bought at the time he had the first talk with Baylies 
Clark, and he states that the check he gave in payment 
was dated the day he gave it to Baylies Clark (Record, 
page 38 ). It will be seen that the assignment is dated on 
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the T 9 th of May, and the check on the 23 rd. Right here 
it may be remarked that it is most extraordinary that 
without having seen or communicated with appellee in 
respect to the claim that an assignment should have been 
prepared and executed reciting the purchase price, and 
that without any change whatever, this should have been 
purchased by appellee. In the ordinary transactions of 
this nature the parties have some difficulty in agreeing 
upon the price to be paid, and it is most unusual that the 
figure named by the seller is accepted by the purchaser 
without question. It may well be asked why did Clark 
have an assignment executed before he had even ap¬ 
proached appellee with respect to the purchase of the 
claim? Appellee realizing the necessity of showing he 
took the claim without knowledge of appellant’s equities, 
testified that he did not know that Clark held the claim 
as assignee (Record, page 38 ). When he is confronted 
bv the fact that the very first paragraph of his assign¬ 
ment recites that Clark held the claim as assignee, he 
replies, that having such confidence in Clark he read the 
assignment, but did not pay much attention to it, and did 
not notice that it contained such a statement (Record, 
pages 38 and 39 ). This very labored attempt on the part 
of appellee to show his good faith, must alone arouse the 
suspicions of the court. Appellee.is asked if Miss Bol- 
lowa is not his attorney, and he replies in the affirmative 
and states she has been such since sometime after the 
filing of this suit, but that he never met her until that 
morning (Record, page 40 ). He also states he did not 
know Miss Bollowa was Clark’s attorney and that Clark 
did not recommend her to him, so far as he can recall, 
and that he does not know how he came to meet her 
(Record, page 40 ). His attention is called to the fact 
that his assignment from Clark recites that Miss Bollowa 
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is Clark’s attorney, and that she was one of the attorney* 
who received the sum of $ 2 , 000 . 00 , which was paid 011 
account of the claim. He replies that he had not noticed 
this before (Record, page 41 ). Can any one consider 
this testimony without arriving at the conclusion that ap¬ 
pellant willfully misstated the circumstances attending the 
employment of Miss Bollowa, and if he did, does it not 
jx)int to the fact that he has something to conceal and 
that therefore his entire testimony should be wholly dis¬ 
regarded as being unworthy of belief? In considering 
this feature of his testimony it is desired at the outset to 
call the court’s attention to the fact that there are over 
15,000 practicing lawyers in New York City, and of that 
number comparatively few are women. If Clark did 
not recommend Miss Bollowa to appellee, is it not a rather 
remarkable coincidence that he should bv chance have re¬ 
tained the same lawyer as Clark? Is it not also strange 
that appelee should fail to remember how he came to re¬ 
tain Miss Bollowa? Having been a banker and broker 
for forty years is it not reasonable to suppose he must 
have an attorney who attends to his legal affairs, and that 
he would naturally have placed the case in his hands? 
At the time lie says he retained Miss Bollowa he was 
residing in the same city in which she had her offices, this 
being true, how is it that he never met her until over three 
years after he had retained her? What method did he 
use to acquaint her with the facts in the case she was to 
defend? No doubt he told the truth as to not seeing 
her until the morning his testimony was taken, and this 
fact alone must result in his undoing, for it is only con¬ 
sistent with one theory, namely, that he being only a 
figure-head in Clark’s scheme to secure the money due 
on account of the compromise agreement, was not con¬ 
cerned with the suit as a Ixma fide purchaser would have 
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been, so left the matter of its defense in the hands of 
Clark, and Clark very naturally retained his own attor¬ 
ney, Miss Bollowa, and so we see there was no need for 
appellee to see her, as she received all necessary informa¬ 
tion from Clark. Thus we see why he did not see her and 
also why he endeavored to appear so ignorant as to all 
the circumstances leading up to her employment. 

It will be argued that appellee must have purchased the 
claim in good faith, for the reason that the check for 
$ 7 , 000 . 00 , given in payment for the claim, has been in¬ 
troduced in evidence. This fact is more consistent with 
the idea that he was a party to Clark’s fraud than it is 
that he took in good faith. If Clark and appellee entered 
into a conspiracy to defraud appellant, as it is alleged they 
did, the first step would have been to arrange the question 
of proving payment, and so they would have had a check 
pass just exactly as it developed they did. If they had 
been acting in good faith, there would have been no rea¬ 
son why appellee might not have paid the money to Bay- 
lies Clark over the counter of his bank, but under no 
circumstance would he have done so if he was preparing 
evidence for a case which he knew he must eventually 
defend. So the check might be evidence of bad faith, 
but could not be of good faith. 

We now come to consider the question as to whether 
or not appellant comes into court with clean hands. It 
is contended on the part of appellee that appellant at¬ 
tempted to defraud the McKay estate when he assigned 
the claim to Clark, for the reason that the assignment 
was made in order to prevent the executors of the estate 
from setting up certain defenses against Clark which they 
might have availed themselves of had suit been brought 
in his own name. It is an elementary rule of law that an 
assignee does not take any greater title than that held 
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by his assignor, and that any defenses which might be 
used against the assignor are equally good against his as¬ 
signee. Appellant must be taken to know the law, so what 
possible good could he have hoped to have derived from 
such a course. It is true Clark wrote him to this effect, 
but that could not have prompted him to make the. assign¬ 
ment, it is shown that he refused to do so, and that Clark 
then wrote him stating that he was hurt at his refusal 
and i was about to throw the matter up, and appellant 
« * ^ realising the fact that he was not able to collect the money 

"... hfinself and not knowing of any one except Clark to 
whom he could go, he finally gave in and executed the 
assignment, but not to defraud the estate, which he could 
not possibly have done, but to comply with Clark’s de¬ 
mand in order that he might be able to secure the money 
which was justly due him. The lower court at the hear¬ 
ing of the cause announced that it did not desire to hear 
argument upon this point, so it evidently did not consider 
it as being entitled to any weight. It is thought that 
sufficient has been said upon this contention of appellee, 
and that it does not warrant further consumption of the 
court’s time. In conclusion it may be said in all confi¬ 
dence that there is not a single fact or circumstance sur¬ 
rounding the alleged purchase of the claim by appellee 
which can be construed as even tending to show that the 
transaction was a bona fide one, while on the other hand 
every fact and circumstance, viewed in the light of com¬ 
mon experience, points to the fact that he did not take as 
a bona fide purchaser, but is simply a party who is at¬ 
tempting to assist Clark in the carrying out of a most 
diaphanous fraud. 

It is respectfully submitted that the decree of the lower 
court should be reversed. 

Charles F. Diggs, 
Solicitor for Appellant. 


